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Plaintiff Sidney Hirschfeld, Director, Mental Hygiene Legal Service, Second Judicial
Department (“MHLS”), brings this suit against the Defendants on behalf of constituents who

have been, are presently, or will be detained at or admitted to Kings County Hospital Center



(“KCHC) for psychiatric care, and whose constitutional and statutory rights have been, are, and
continue to be, violated on a daily basis.

PRELIMINARY STATEMENT

1. Every day hundreds of New Yorkers seeking psychiatric care are urmecéssarily
and illegally subjected to horrendous conditions and abuse of their fundamental rights by the
very entity meant to provide the treatment they seek and need. The psychiatric center (“G
Building”) at KCHC in Brooklyn should — and is statutorily required to — be a place of
treatment, care, refuge, and respite for New Yorkers in need of emergency and inpatient
psychiatric services. Instead, it is a chamber of filth, decay, indifference, and danger where
individuals — who are deprived of their freedom to leave KCHC until a staff psychiatrist
provides the necessary clearance — are subjected to overcrowded and squalid conditions often
accompanied by physical abuse and unnecessary and punitive injections of mind-altering drugs.

2. For far too long, Defendants have known that the psychiatric facility at KCHC —
which contains a psychiatric emergency ward known as the Comprehensive Psychiatric
Emergency Program (“CPEP”), and inpatient psychiatric wards where longer-term care is
provided — has been a shameful place. Despite this knowledge, the Defendants have failed to
take adequate steps to remedy the situation. Instead, the Defendants have knowingly maintained
a system of psychiatric care that fails to provide statutorily adequate and humane treatment for
-patients and lacks the minimal requirements of basic cleanliness, space, privacy, and personal
hygiene that are constitutionally guaranteed even to convicted felons.

3. From the moment a person steps through the doors of KCHC’s CPEP she is
stripped of her freedom and dignity and literally forced to fight for the essentials of life. Unable
to leave of her own will, she will often wait days before even receiving an initial evaluation.

While waiting for medical attention, she will have to sit in a crowded, loud, putrid, poorly
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ventilated room with dozens of other desperate people. Often there are not enough chairs, so the
choice is between sitting on the dirty floor or standing for hours on end.

4, Even worse, when she must sleep, she has little chance of doing so for any
meaningful period of time. Because the number of patients far exceeds the available beds in the
CPEP, foam mats are often brought out at night and placed on the floor right next to one another.
Thus, she often must try to sleep with her body crammed against other patients. If no mats are
available, she may have to sleep on the grimy floor of the CPEP, which can be stained with
blood or urine, using her own clothing as bedding. If she is lucky enough to find a real bed in
which to rest for a while, she will lose that coveted spot if she gets up even for a few moments.
Despite the fact that persons are admitted to the CPEP around the clock and many are
desperately in need of rest, these extra mats are removed in the morning, leaving new patients
with nowhere to lie down.

5. If she is hungry, she will often have to wait hours for barely edible food as the
CPEP does not follow a regular meal schedule. If she must use the toilet or shower, she will
have to wait in line only to endure a filthy, fly-ridden, flooded bathroom, often with no soap or
towels.

6. A patient in KCHC’s CPEP must navigate a treacherously thin line. In order to
obtain essentials like medical attention, food, clothing, and a bed, she must either constantly
approach the staff with these requests, or assert herself vis-a-vis other patients. But, a patient
must be careful not to be seen as “difficult,” for the consequences may be severe and harrowing:
handcuffing, the forcible injection of psychotropic, mind-altering drugs and beatings.

7. It is bitterly ironic that the New York Legislature created CPEPs to improve the

emergency treatment of psychiatric patients. KCHC’s CPEP was designed and is licensed to



provide specialized care to persons who are believed to be mentally ill and who are in need of
psychiatric emergency services. However, the KCHC CPEP has failed to come close to meeting
its statutory mandate.

8. If a patient is not permitted to leave KCHC’s CPEP, she is eventually transferred
to one of the hospital’s inpatient psychiatric wards. A patient who endures up to a week of
horrendous conditions in the CPEP will face similarly intolerable conditions on the inpatient
wards, for a longer period of time. She will sleep on dirty linens in a crowded room without
privacy, eat stale food, and spend endless hours without being seen by a psychiatrist or being
offered any sort of structured therapeutic activity. She may be verbally or physically assaulted
by other patients, and may be injected with psychotropic drugs as a means of punishment — not
treatment — if she verbally expresses her frustration.

9. A patient with physical disabilities faces even more challenges on KCHC’s
inpatient wards. The single bathroom for people with physical disabilities for the entire KCHC
inpatient psychiatric facility is not fully compliant with the Americans with Disabilities Act
(“ADA”). That bathroom contains a shower that works irregularly, has only a partial curtain,
does not lock, and is used by all the patients on the ward. The staff’s unwillingness to assist
patients with physical disabilities in using the bathroom, as they are required to do, has caused
such patients to soil themselves and to feel humiliated and dehumanized.

10.  The overcrowding, lack of beds, unsanitary conditions, neglect, abuse, and lack of
professional judgment exercised by Defendants, as well as the absence of ADA-compliant
bathrooms, have deprived patients of their liberty interests and have created a chaotic, unhealthy

environment. This environment is fundamentally at odds with KCHC’s legal obligations to



provide for the recovery, rehabilitation, or stabilization of psychiatric symptoms, and violates
patients’ constitutional rights.

11.  Indeed, the environment at KCHC is so unhealthy that many patients actually
experience a deterioration of their psychological well-being as a result of their confinement in
the G Building.

12.  The squalid conditions, and the physical and psychological mistreatment to which
patients in KCHC’s psychiatric facility are subjected, violate numerous New York State laws and
regulations, federal civil rights laws, and the basic rights of individuals that are protected by the
federal and New York State Constitutions. This action seeks to put an end to the wretched
environment at the G Building and the harm inflicted upon those who have sought and will seek
psychiatric treatment at KCHC.

13.  Accordingly, Plaintiff, on behalf of his constituents, seeks declaratory and
injunctive relief requiring Defendants to provide each individual receiving services at the KCHC
CPEP with a safe and suitable environment and a prompt psychiatric evaluation, and to provide
all patients in KCHC’s psychiatric facility with adequate and humane conditions, including
ADA-compliant places for sleeping, eating meals, and attending to matters of personal hygiene
and bodily functions. Additionally, Plaintiff seeks declaratory and injunctive relief enjoining
Defendants from unlawfully restraining patients and administering intramuscular injections of
psychotropic medication, or the threat of such, except under conditions and circumstances
provided for under New York State and federal law.

JURISDICTION

14.  This action is brought pursuant to the Constitution of the United States and

pursuant to 42 U.S.C. § 1983. Jurisdiction is conferred upon this court by 42 U.S.C. § 1983 and



28 U.S.C. §§ 1331 and 1343(a)(3) and (4), this being an action seeking redress for the violation
of constitutional and civil rights.

15.  Plaintiff further invokes this Court’s supplemental jurisdiction, pursuant to 28
U.S.C. § 1367, over any and all state law claims and as against all parties that are so related to
claims in this action within the original jurisdiction of this court that they form part of the same
case or controversy.

16.  Venue is proper in the United States District Court for the Eastern District of New
York pursuant to 28 U.S.C. § 1391(a) because it is the district in which the Plaintiff’s claims
arose.

PARTIES

Plaintiff

17. Plaintiff Sidney Hirschfeld is the Director of the New York State Mental Hygiene
Legal Service, Second Judicial Department (“MHLS”), and brings this action in his official
capacity on behalf of all patients at KCHC who have been, are presently, or will in the future be
confined for purposes of care and treatment in the CPEP and the inpatient psychiatric wards.

18.  MHLS is a duly authorized agency of the .State of New York, independent of the
Office of Mental Health, that was created by New York Mental Hygiene Law Article 47 and is
statutorily mandated to provide protection and advocacy services for individuals receiving
services for mental disabilities, or alleged to be in need of such services, including those in
facilities licensed or operated by the Office of Mental Health. As Director of MHLS, Plaintiff
Hirschfeld is responsible for fulfilling this mandate pursuant to N.Y. Comp. Codes R. & Regs.
tit. 22, § 694.2.

19.  Plaintiff’s mandate includes taking “any legal action deemed necessary to

safeguard the right of any patient or resident to protection from abuse or mistreatment.” N.Y.
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Mental Hyg. Law § 47.03(e). This mandate also includes the duty to ensure that individuals
confined in facilities for the mentally disabled are afforded their full statutory and constitutional
protections. Id. § 47.01. Plaintiff Hirschfeld is required to “to provide legal services and
assistance to patients or residents and their families related to admission, retention and the care
and treatment of such persons.” Id. § 47.03(c).

Defendants

20.  Defendant New York City Health and Hospitals Corporation (“HHC”) is and was
at all times relevant herein a municipal public benefit corporation which is responsible for the
operation of New York City’s municipal hospital system, including the CPEP and inpatient
psychiatric services provided at KCHC. HHC is a recipient of federal funds.

21.  Defendant Charlynn Goins, Chairperson of HHC, is being sued in her official
capacity, and is and was at all times relevant herein a duly appointed and acting agent and officer
of the municipal agency HHC.

22. Defendant Alan D. Aviles, President and Chief Executive of HHC, is being sued
in his official capacity, and is and was at all times relevant herein a duly appointed and acting
agent and officer of the municipal agency HHC.

23.  Defendant Jean G. Leon, Executive Director of KCHC, is being sued in her
official capacity, and is and was at all times relevant herein a duly appointed and acting agent
and officer of the municipal agency HHC at KCHC. Defendant Leon exercises overall
responsibility for the day-to-day operati(;n and control of KCHC and the care, custody, and
treatment provided to those individuals confined at KCHC. As such, Defendant Leon is
responsible for enacting and enforcing the policies and practices at KCHC.

24. .Defendant Kathy Rones, Medical Director of KCHC, is being sued in her official

capacity, and is and was at all times relevant herein a duly appointed and acting agent and officer
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of the municipal agency HHC at KCHC. Defendant Rones is responsible for planning,
evaluating, and supervising the care and treatment of patients at KCHC.

25.  Defendant David Dailey, Chief of Service - Psychiatry at KCHC, is being sued in
his official capacity, and is and was at all times relevant herein a duly appointed and acting agent
and officer of the municipal agency HHC at KCHC. Defendant Dailey is responsible for
planning, evaluating, and supervising a comprehensive mental health program for the CPEP, and
is responsible for providing care and treatment to the patients in the CPEP and inpatient services.

26.  Defendant Joseph Charlot, Medical Director of the CPEP, is being sued in his
official capacity, and is and was at all times relevant herein a duly appointed and acting agent
and officer of the municipal agency HHC at KCHC. Defendant Charlot is responsible for
evaluating and supervising the care and treatment of patients in the CPEP.

27.  Defendant Ellen Tabor, Medical Director of Adult Psychiatric Inpatient Services
at KCHC, is being sued in her official capacity, and is and was at all times relevant herein a duly
appointed and acting agent and officer of the municipal agency HHC at KCHC. Defendant
Tabor is responsible for planning, evaluating, and supervising the adult inpatient services at
KCHC.

28.  Defendant Jacqueline Purser, Captain of the HHC Hospital Police at KCHC, is
being sued in her official capacity, and is and was at all times relevant herein a duly appointed
and acting agent and officer of the municipal agency HHC at KCHC. Defendant Purser is
responsible for the training and supervision of the hospital police force located in the G building
at KCHC.

29.  Defendant Oswald David, Assistant Director of Nursing/Product Line Manager

for the CPEP, is being sued in his official capacity, and is and was at all times relevant herein a



duly appointed and acting agent and officer of the municipal agency HHC at KCHC. Defendant
David is responsible for the planning, evaluation, and supervision of the nursing department in
the CPEP.

30.  Defendant Elsa P. Bush, Associate Director of Nursing at KCHC, is being sued in
her official capacity, and is and was at all times relevant herein a duly appointed and acting agent
and officer of the mﬁnicipal agency HHC at KCHC. Defendant Bush is responsible for
investigating incidents, including patients’ allegations of abuse by staff, and participates in the
planning, evaluation and supervision of the nursing program at KCHC.

31.  All Defendants’ actions at all relevant times were taken under color of state law
and without lawful justification. Acting in the course and scope of their duties and functions as
agents and officers of Defendant HHC, Defendants maintained a pattern and practice of
subjecting Plaintiff’s constituents to unjustified and unconstitutional conditions of confinement.

CONSTITUENTS AND CONSTITUENT REPRESENTATIVES

32.  Plaintiff Hirschfeld brings this lawsuit on behalf MHLS’s “constituents” —
individuals who have been, are presently, or will be patients in the G Building. All constituents
are individuals with disabilities, or are perceived to have such disabilities, for purposes of the
ADA and Section 504 of the Rehabilitation Act of 1973, as their mental and physical
impairments substantially limit one or more of their major life activities.

33.  Included below are summaries of affidavits from five such constituents describing
the abusive and neglectful treatment and conditions at the G Building. These individuals,

referred to by their initials to maintain their privacy, are known collectively as “constituent



representatives.”! They are not parties to the case; rather, their experiences are included here to
provide but a few examples of the appalling treatment and conditions to which patients at the G
Building are subjected.
L.D.

34. L. D. was admitted to the CPEP after presenting herself to the general emergency
room at KCHC complaining of sinus pain and grief over the death of her mother and nephew.

35.  In the CPEP, a hospital police officer, Officer Hannibal, verbally abused L. D.
and threatened her with his baton. After L. D. complained to staff about Officer Hannibal’s
treatment, she was involuntarily given an intramuscular injection of psychotropic medication.

36. L. D. waited in the CPEP for over twenty-four hours before being seen by a
psychiatrist. |

37. While in the CPEP, L. D. was not given a pillow, linens, a blanket, a gown, or
grooming supplies. When she was finally given a bed, it was covered in linens that had not been
laundered. After L. D. asked for a blanket, a staff member handed her a blanket and made a
comment that it might be infested with lice.

38.  Despite her request to be released, L. D. was held in the CPEP and inpatient ward
for almost two weeks. As a consequence of this hospitalization she lost her apartment and is

now homeless.

1 The constituent representatives are referred to by their intitials because they were or are residents in facilities

for the mentally disabled and, as such, confidentiality attaches to records and files in this proceeding. See N.Y.

- Comp. Code R. & Regs. tit. 22, § 694.7 (2006); N.Y. Mental Hyg. Law § 33.13 (2007). The Defendants will be

provided with the actual identities of the constituent representatives upon entry of a protective order or
execution of a confidentiality agreement.
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39.  J.P. was admitted to the CPEP on March 29, 2006. Though J. P. normally walks
with a cane, upon entering the CPEP the cane was taken from her and she was given a
wheelchair.

40. While in the CPEP, J. P. got up from her bed in the middle of the night to use the
bathroom. When she returned, there was another patient sleeping in the bed. J. P. spent the rest
of the night trying to sleep in her wheelchair.

41. On March 30, 2006, J. P. was transferred to an inpatient ward. The bathrooms on
this ward are not wheelchair accessible. The staff told her that the only accessible bathroom in
the building is on Ward 21, but that the bathroom had been out of order for several weeks.

42.  Because J. P. cduld not get her wheelchair into the bathrooms, J. P. could only
shower by standing up, which caused her foot and leg to swell.

43. At one point J. P. was crying because she did not want to be transferred from the
CPEP to an inpatient ward. The staff responded by injecting her with psychotropic medication
over her objections.

R. M.

44,  R. M. was admitted to the CPEP on or about February 12, 2006. He was admitted
to an inpatient ward on February 15, 2006.

45.  During the entire time that R. M. was in the CPEP he never received a pillow,
sheets, towels, blankets, or slippers. His clothes were never laundered.

46. At one point, despite the fact that there was neither an emergency, a court order

authorizing such treatment, nor an attempt by hospital staff to secure such an order, R. M. was
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given an injection of psychotropic medication against his will. He became confused and fell into
a deep sleep in a busy hallway. When he awoke, his wallet and jewelry were missing.

47. A week after being admitted to an inpatient ward, R. M. had not yet received
soap, shampoo, deodorant, or a toothbrush.

48. R. M. has been hospitalized at KCHC several times for mental health treatment.
He has stated that patients are never given towels in G Building, only sheets with which to dry
themselves after bathing.

W.F.

49.  W.F. was admitted to the CPEP on October 4, 2006. His first night in the CPEP
he slept on a chair. Throughout his stay in the CPEP he witnessed other patients sleeping on the
floor, in chairs, and pacing for the night when there was no épace to lie down.

50. While in the CPEP, W. F. repeatedly requested towels, soap, a toothbrush,
toothpaste, and deodorant. He was given a sheet to use as a towel and was told that it was the
policy of the KCHC CPEP to provide patients with bed sheets to use as towels. After several
days, he was given a toothbrush, but only on occasion was he allowed toothpaste or soap. He
was only allowed deodorant on one occasion.

51. While in the CPEP, W. F. watched as staff and hospital security taunted and
provoked patients. When patients would react to this treatment, they were forcibly medicated by
injection. W. F. also saw hospital police throw patients against the walls and physically strike
them.

52.  In addition to the above conditions, W. F. was horrified by the bugs and filth in

the CPEP. He saw insects crawling over people as they slept, and observed that the bathroom

was never cleaned more than once a day, despite the fact that patients would urinate on the
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