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DEFENDANTS® MEMORANDUM OF LAW
Preliminary Statement

Defendants submit this Memorandum of Law in support of their motion pursuant to (i)
Fed. R. Civ. P. 59 to vacate, alter or amend the -decision and order of this Court dated February
15, 2007 (the “2/07 Order”) on the grounds that the Court failed to consider or follow controlling
authority governing the interpretation and modification of consent decrees; (ﬁ) Fed. R. Civ. P. 60

(b)(1) to relieve defendants of the second revised order and judgment of this Court dated August



6, 2003 (the “8/03 Order”) on the grounds that it provided no notice of its terms as those terms
have been interpreted by the Court in the 2/07 Order, and (iii) Rule 6.3 of the Local Rules for
the Southern Distrid of New York, for reconsideration of the 2/07 Order on the grounds that the
Court did not consider or follow controlling authority.

Factual Background

Defendants presume the Court’s familiarity with the record of proceedings in this action,
and that of class counsel', particularly the proceedings occurring since 2002 concerning
defendants’ application for modification of the Handschu consent decree (the “Consent Decree”).
That familiarity provides the background for the facts relevant to this motion.

The adoption in 2003 of the Guidelines Concerning Investigations of Political Activity
(the “Guidelines™) was the result of a lengthy adversarial proceeding for rﬁodiﬁcation of the
1985 Handschu Consent Decree (the “Consent Decree’”) during which both sides vigorously
advanced sharply conflicting positions. In the course of the proceeding, the NYPD proposed to
adopt internal guidelines similar to ones that had been adopted by the FBI for the investigation of
political activity. The proposed guidelines were to be incorporated in the NYPD Patrol Guide
for internal use only. They were to contain a reservation' provision which precluded ahy
remedies in a court of law for their violation.

Class counsel opposed the proposed guidelines because “unlike the consent decree, the
contents of the patrol guide [would] confer no rights upon class members.” Handsahﬁ v. Special
Services, 273 F. Supp. 2d 327, 347 (S.D.N.Y. 2003). The Court provided a comment period for
the draft guidelines during which time class counsel had the opportunity to, and dfd, object to its
provisions, advocgting the deletion of so much of the reservation provision as stated that the

Guidelines were for internal use only and created no substantive or procedural rights enforceable




