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Preliminary Statement

The attorneys for the plaintiff class in the above-

captioned action submit this memorandum in opposition to




the motion of defendants for an order pursuant to Rules 59
and 60(b) (1) of the Federal Rules of Civil Procedure and
Local Rule 6.3 of the Southern District of New York,
vacating, amending, altering and/or reconsidering this
Court's February 15, 2007 Order, relieving defendants from
the August 6, 2003 Order, and approving a proposed Order
for videotaping submitted with the motion.

The defendants’ memorandum of law in support of their
motion assumes that the court’s order of August 6, 2003
(Handschu V) was a "consent decree” and that the Court’s
order of February 15, 2007 (Handschu VII) somehow
illegitimately “modified” that consent decree. As the
argument below shows, this aséumption is mistaken. Handschu
VII, the order of February 15, 2007, interprets Handschu v,
which modified Handschu IV, in which the Court granted
defendants’ motion to modify the oziginal consant decree.
Handschu IV was the result of a.litigated motion made by
the defendants and systematically opposed by the
plaintiffs. The subsequent decisions, and in particular
Handschu VII, relate to the )nodifications of the consent
decree that were made at Tﬁefendants’ reguest. These
decisions are not themselves consent decrees but rather

orders of the Court.



This memorandum also takes up other issues® raised in
defendants’ memorandum, including the belated evidence
presented by defendants in the form of declarations from

NYPD attorneys.

Point I

DEFENDANTS’ MOTION CONCERNS AN INTERPRETATION
OF THE COURT’S ORDERS, AND NOT AN INTERPRETATION
OF A CONSENT DECREE. ACCORDINGLY, DEFENDANTS
HAVE NOT BEEN DEPRIVED OF ANY BENEFIT OF ANY
NEGOTIATED BARGAIN

The defendants have so totally distorted the recent
history of this case that the record must be further
burdened to set this matter straight. The only consent
"decree in this case which had any characteristics of an
agreement was made by the parties ‘in 1980. This Court
approved the terms of that séttlement in Handschu II {605
F.Supp. 1384 {(S.D.N.Y. 1985)} and the Second Circuit
affirmed in Handschu III (787 ?.Zd 828 (2d Cir. 1986)).

Notwithstanding this inescapable fact, the defendants

insist on re-writing history in order to describe what has

' This memorandum does not address the defendants’ Draft

Interim Order dated 03-05-07, as this is properly part of
the submissions with respect to remedy, the schedule for
which has been stayed by this Court’s order of March 8,
2007 pending resolution of defendants’ motion.



