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Re: CCRB Report About Digpersal Orders
Dear Commissioner Kelly:

On behalf of the New York Civil Liberties Union, I write in response to the May 9 letter
from the CCRB to you about problems with dispersal orders during the Republican National
Convention and your May 10 letter responding to the CCRB’s letter. In particular, we write to
express our concern about the Department’s refusal to confront problems that may have resulted
in the unnecessary and unlawful arrest of hundreds of political protesters.

At the outset, we were surprised by your attack on the CCRB for having released the
letter publicly on the morning of its public meeting last week “in scarcely enough time for the ink
to dry.” Though your letter implies you received the CCRB letter only after its was given to the
New York Times last week, we understand in fact that the CCRB provided your office with an
unsigned draft on Friday, May 5, four days before the CCRB released it. If anything, the CCRB
might be faulted for giving you advance notice (and presumably an opportunity to influence the
letter before it was finalized). Your attack on the CCRB, in addition to being unfair to the
agency, therefore appears intended to divert attention from the substance of its letter.

As for its substance, your letter first seeks to defend the NYPD’s performance during the
Convention by pointing to threats of a terrorist attack and concerns about civil disorder. While
those concerns might well have been legitimate as a general matter, we continue to be troubled
by the Department’s insistence on equating political demonstrations with threats of terrorism and
civil disorder. As is typically the case, the political demonstrations during the Convention were
almost entirely peaceful and lawful. We do not think it productive to continue to speak about
demonstration policing in terms of terrorism.

You next chastise the CCRB for criticizing Convention policing practices despite having
received only a modest number of formal complaints and despite having substantiated only a

The New York Affitiate of the American Civit Liberties Union | Claudia Angelos, President | Donna Lieberman, Executive Director



handful of them. Setting aside the role the Department’s unlawful refusal to cooperate in CCRB

investigations may have played in the outcome of those investigations, the CCRB’s letter did not
purport to stand on the number of complaints it received or substantiated. Rather, it dealt with a

serious problem that surfaced in the investigations it conducted, a problem that contributed to the
unlawful arrests of hundreds of lawful protesters.

As for that problem and the issue of dispersal orders, your letter responds to the CCRB by
suggesting people were only arrested after adequate dispersal orders were given and adequate
opportunity to disperse was afforded. This of course is the position the Department has taken
from the outset, but the available evidence shows otherwise. With respect to the Fulton Street
mass arrest, the Manhattan District Attorney’s Office took the extraordinary step of dismissing
all 227 cases after reviewing video tape showing that, after being told by the NYPD they could
march, every person on the block was surrounded and arrested within one minute after a deputy
chief shouted an order at the front of the march. And at the Convention’s largest mass-arrest site
— East 16" Street near Union Square — we now have sworn testimony from the commanding
officer that, despite his attesting otherwise in Criminal Court affidavits, no order to disperse was
given at all before nearly 400 people were arrested.

Since the Department has always defended its mass arrests during the Convention by
contending it gave adequate dispersal orders, the additional claim in your letter that the arrests
were proper because no such warnings were required is puzzling. Moreover, it cannot be squared
with the Legal Guidelines the NYPD itself developed for the Convention, which called for the
giving of dispersal orders prior to making arrests for disorderly conduct associated with marches.
(I enclose the relevant portion of the Legal Guidelines.) '

Rather than attacking the CCRB, we think it would be more productive if the Depariment
addressed the legitimate policy and practice issue raised by the agency’s letter. In that respect,
we urge you to consider additional training that would assure, in those circumstances in which
dispersal orders are appropriate, that Department personnel provide clear and audible warnings
and further assure that people are given a genuine opportunity to comply with those orders. If
this is done, the Department could greatly reduce the likelihood of unnecessary and unlawful
arrests at future large-scale demonstrations.

Sincerely,

{ )m/""""—"‘
Christopher Dunn
¢: Hector Gonzalez, Chair, CCRB

Florence Finkle, Executive Director, CCRB
John Feinblatt, Criminal Justice Coordinator
Peter Vallone, Jr., Chair, New York City Council Public Safety Committee



