DOCUMENTS WHICH MAKE UP
THE REVISED HANDSCHU GUIDELINES
March 2017 :

Original “So Ordered” Stipulation of Settlement
605 F.Supp. 1384 (S.D.N.Y. 1985) at 1417-1420
Definition of the Handschu class (pg. 1418)
Defendants will adopt “Guidelines” (paragraph 1, pg. 1418)
Notification of violation(s) and Notice to Cure procedure (paragraph 6, pg. 1419)

“So Ordered” Stipulation of Settlement which revises the Handschu Guidelines
Docket No. 472, 71-Civ-2203 (S.D.N.Y. March 27, 2017)

Paragraph 4: “Upon the order of this Court approving this
Stipulation of Settlement, the Revised Handschu
Guidelines shall thereafter consist of (i) Appendix A
to Handschu IV (set forth in 273 F.Supp.2d at 349-351);
and (ii) Exhibit A annexed hereto [241 F.Supp.3d 433 at 443-460],
which wholly replaces and supersedes Appendix A to the Second
Revised Order and Judgment dated August 6, 2003 (set forth in
288 F.Supp.2d at 420-431).”

THE REVISED HANDSCHU GUIDELINES are (a) & (b) read together:

a) Appendix A in Handschu IV
273 F.Supp.2d 327 (S.D.N.Y. 2003) at 349-351

b) Exhibit A in
241 F.Supp.3d 433 (S.D.N.Y. 2017) at 443-460

Many Handschu opinions and documents are available without charge on the Civil Rights
Litigation Clearinghouse site, housed at the University of Michigan Law School, including the
Court’s discussion of the revision process: 219 F.Supp.3d 388 (S.D.N.Y. 2016) and

241 F.Supp.3d 433 (S.D.N.Y. 2017).
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tors are sincere in their opposition. They
do not believe the settlement achieves all
the reforms they consider necessary. Com-
parable objections were made to the Chica-
go settlement. Objectors are right. The
settlement does not achieve everything
they wish for. Few settlements do. But
insisting on everything disregards the limi-
tations, legal and equitable, arising out of
present law which furnish the primary
benchmarks by which the settlement must
be evaluated.

Because, contrary to objectors’ claims,
the settlement does not initiate or authorize
illegal conduct, the settlement does not suf-
fer from fatal taint. Had objectors been
able to sustain that particular charge, the
conclusion might differ: paraphrasing Mat-
thew 7:9, we could then ask, “what settle-
ment is fair, if the class ask for bread, and
it give them a stone?” But there is no
unconstitutional stone in this settlement.
The bread may be half a loaf; but half a
loaf, proverbially better than none, is the
staff of compromise.

Given the cost and uncertainty of litiga-
tion, and viewing the settlement in the light
of existing law, I approve it as fair, reason-
able and adequate.

XIIL

Conclusion

The Court will enter an order approving
the proposed Stipulation of Settlement and
accompanying Guidelines as fair, reason-
able and adequate.

To permit a meaningful appeal, if objec-
tors are so advised, I will stay the running
of the time periods specified in 2(a) and
(b) of the Stipulation, as well as the giving
of notice by publication called for by 138,
until 30 days after all appeals, if any, have
been exhausted. It would be unfair to
start six-month and one-year time periods

80[4], p. 23-523. Some named plaintiffs have
approved the settlement; the unanimous ap-
proval of all named plaintiffs is not a prerequi-
site to judicial approval. In re General Motors
Corporation Engine Interchange Litigation, 594
F.2d 1106, 1128 n. 34 (6th Cir.1979). On the
other hand, that case also stands for the propo-

for inspection of documents running from
the date of this Court's order, where an
appeal might require a longer time to adju-
dicate.

For the sake of consistency, the defend-
ants’ obligation to promulgate and enforce
the Guidelines is stayed for a like period.

(29] I also will require broader notice of
access by publication than that required by
13 of the Stipulation, which is limited to
one publication in the New York Times.
Defendants will be required to publish the
notice on two succeeding Wednesdays and
two succeeding Sundays in the New York
Times, the New York Daily News, El Diar-
io, and the Amsterdam News. If any of
these newspapers do not have Sunday edi-
tions, notices in them will be published on -
two succeeding Mondays and two succeed-
ing Fridays. The expense of publication
will be borne by defendants. I do not
doubt my power, in aid of proper and fair
case management, to alter this procedural
aspect of the settlement.

Counsel for plaintiff class are directed to
settle an order, on five (5) days’ notice to
defendants and all objectors of record, ap-
proving the settlement and retaining juris-
diction, all in conformity with this opinion.

It is SO ORDERED.

APPENDIX A

STIPULATION OF SETTLEMENT
AND ORDER
WHEREAS, plaintiffs have instituted
this action, pursuant to 42 U.S.C. § 1983
seeking declaratory and injunctive relief
for alleged violations of the 1st, 4th, 5th,
6th, 9th, 13th and 14th Amendments to the
United States Constitution by defendants
in gathering, maintaining and disseminat-
ing information resulting from investiga-
tions of persons’ or organizations’ political
sition that a settlement may be disapproved by
the court even if the majority of class members
approves it. The bottom line is that a settle-
ment stands or falls upon its merits, and not

upon a head count between its proponents and
objectors.
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beliefs, opinions or associations by recruit-
ing, soliciting or maintaining employees as
members of or informants within political
organizations, electronic eavesdropping and
other forms of surveillance; and

WHEREAS, the defendants have sub-
mitted an answer denying each and every
allegation of the complaint and specifically
the aforementioned allegations; and

WHEREAS, the Court has certified a
class defined as follows:

“All individuals resident in the City of
New York, and all other persons who are
physically present in the City of New
York, and all organizations located or
operating in the City of New York, who
engage in or have engaged in lawful
political, religious, educational or social
activities and who, as a result of these
activities, have, been, are now or hereaf-
ter may be subjected to or threatened by
infiltration, physical and verbal coercion,
photographic, electronic and physical sur-
veillance, provocation of violence, recruit-
ment to act as police informers and dossi-
er collection and dissimination by defend-
ants and their agents.” and,

WHEREAS, ‘“defendants” include the
named defendants and any successor or-
ganization or unit within the New York
City Police Department or, in the case of
individual defendants, their successors in
office or function; and

WHEREAS, the parties herein desire to
settle this action upon the terms herein-
after set out in order to dispose of the
controversy between the parties, therefore

IT IS HEREBY STIPULATED AND
AGREED, by and between the under-
signed, being counsel for all the plaintiffs,
the plaintiff class and the defendants in the
litigation, that in view of the settlement
reached between the parties, the within
action is discontinued and dismissed with
prejudice upon satisfaction of the following
terms and conditions:

1. Defendants will, within 30 days of
entry of this stipulation by the Court,
promulgate and adopt ‘“Guidelines” (at-
tached as Exhibit A and made a part here-

605 FEDERAL SUPPLEMENT

of) establishing an “Authority” to oversee
the activities of the Public Security Section
of the Intelligence Division of the New
York City Police Department. These
“Guidelines” have been established
through negotiations between the parties
and articulate a balance between political
expression and police responsibility for in-
vestigation of criminal conduct.

2. The defendants currently maintain
information on cards and files in Room A10
Police Headquarters. Defendants are au-
thorized to dispose of all cards maintained
in that room and all files maintained in that
room predating January 1, 1955 in accord-
ance with law. With respect to the remain-
ing files defendants shall dispose of them
in accordance with the following:

(a) All files containing entries made on
or after January 1, 1955 and before
January 1, 1960 shall be maintained
for a period of six months following
entry of this stipulation. Thereafter
defendants may, in accordance with
law, dispose of files for which no
request has been received within the
six month period.

(b) All files containing entries made on
or after January 1, 1960 to date shall
be maintained for a period of one
year from the date of entry of this
stipulation and order. Thereafter de-
fendants may dispose of files, in ac-
cordance with law, for which no re-
quest has been received within the
one year period.

3. Defendants shall, within 30 days of
the entry of this stipulation and order, give
notice by publication in the New York
Times to members of the plaintiff class of
their opportunity to inspect and copy infor-
mation referred to in 1 2 above. The notifi-
cation will read as follows:

NOTICE IS HEREBY GIVEN that the

New York City Police Department, Pub-

lic Security Section, is making available

for inspection files dating from the peri-

od January 1, 1955 to December 1980.

You may inspect any documents bearing

your name by filling out a request form

at Police Headquarters which shall,
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whenever possible, identify the date, the
place, the event or the organizational af-
filiation relevant to your request. At the
time of filing such request you must
provide two types of identification satis-
factory to the New York City Police De-
partment. You may inspect any doc-
ument in which the name of an organiza-
tion appears if you are currently an au-
thorized representative of such organiza-
tion. One such request shall be authoriz-
ed by each organization. Documents for
an organization no longer active at the
time of request may be given to a person
who swears or affirms that he or she
was a member of such organization.
The procedure for filing a request for
organizations is the same as that for
individuals. The Police Department shall
review your request and notify you of
the existence or non-existence of the re-
quested material. Where the material
requested exists you shall be notified of
a date for inspection and copying. The
reasonable cost of copying will be
charged the requesting individual. You
may also be notified that, although the
requested materials exist, they are ex-
empt from disclosure for enumerated
reasons and be notified of an appeal pro-
cedure.

Individuals residing more than 150 miles
from New York City may file a request
for inspection by submitting an affidavit
proving their identity by reference to an
address, valid license number, birth cer-
tificate or passport. Where the material
requested exists and is not exempt you
shall be so notified and, upon prepay-
ment of the costs of copying and post-
age, the material will be sent to you.
For files containing entries made be-
tween January 1, 1955 to January 1,
1960, you have until 1981 to make your
request. For files containing entries
made on or after January 1, 1960 you
have until , 1981 to make your
request.

4. The defendants agree that upon re-
ceipt of a request for inspection, they shall
review the files in Room Al0 as well as
current files maintained by the PSS. The

defendants shall be authorized to deny re-
quests for inspection when the requested
file relates to a current investigation or
when information was collected in the
course of an investigation based on specific
information that the subject engaged in,
was about to engage in, or threatened to
engage in conduct constituting a crime or
when the disclosure of the file would en-
danger the life or physical safety of any
person. In case of any denial, the appeal
procedure shall be a written request for
review by the Authority established in the
annexed guidelines. This procedure may
also be employed for denial of the existence
of requested information.

5. No list of persons who request
search or inspection of class files pursuant
to this stipulation may be retained after the
conclusion of the search, inspection, and
appeal, if any, process.

6. Counsel for plaintiffs shall notify de-
fendants by certified mail of any claimed
violation by defendants of the provisions of
this stipulation. That notice shall specify
the violation and shall be made to both the
Office of the Corporation Counsel and the
Police Commissioner. Counsel for plain-
tiffs agree to provide 30 days notice of any
claimed violation by defendants of the pro-
visions of this stipulation in order to give
defendants a reasonable opportunity to
cure such claimed violations as a condition
precedent to moving to punish defendants
for contempt.

7. This stipulation constitutes a full and
final adjudication with respect to the claims
of the plaintiff class for injunctive and de-
claratory relief as stated in the complaint.
Any claim based solely upon the collection
and/or retention of information about a
person or an organization by the New York
City Police Department is also settled by
this stipulation.

Dated: New York, New York
December , 1980

ALLEN G. SCHWARTZ
Attorney for the Defendants
100 Church Street, Rm. 6C14
New York, N.Y. 10007
(212)566-2309
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MARTIN R. STOLAR

STOLAR, ALTERMAN & GU-
LIELMETTI )

850 Broadway—Suite 1207

New York, N.Y. 10013
(212)226-2800

JETHRO EISENSTEIN
170 Broadway
New York, N.Y.
(212)349-17360

10038

PAUL CHEVIGNY

40 Washington Square South
New York, N.Y. 10012
(212)598-2504

FRANKLIN SIEGEL
293 State Street
Brooklyn, N.Y.

(212)269-3939

Attorneys for the Plaintiffs
SO ORDERED:

11201

UNITED STATES DISTRICT
JUDGE

GENERAL STATEMENT OF POLICY

Activities of the Public Security Section
(hereafter PSS) of the Intelligence Division
will conform to constitutionally guaranteed
rights and privileges. Information shall be
collected, retained and disseminated by the
PSS only in accordance with the provisions
set forth herein.

II. DEFINITIONS

A. Political Activity

The exercise of a right of expression or
association for the purpose of maintaining
or changing governmental policies or social
conditions.

B. Authority

A board established pursuant to Section III
of these Guidelines.

605 FEDERAL SUPPLEMENT

C. Investigation

A police activity undertaken to obtain infor-
mation or evidence.

D. Undercover

An employee or agent of the New York
City Police Department who joins or partic-
ipates in a political organization for the
purpose of investigation without disclosing
police affiliation.

E. Investigator

An employee of the New York City Police
Department who attends public functions
of a political organization for the purpose
of gathering information on political activi-
ty without disclosing police affiliation.

III. AUTHORITY ESTABLISHED

There is hereby established an Authority to
oversee the activities of the PSS of the
Intelligence Division. It shall consist of
three members who shall act as a body, to
wit, the First Deputy Commissioner of the
Police Department, the Deputy Commis-
sioner for Legal Matters of the Police De-
partment, and a civilian member appointed
by the Mayor upon consultation with the
Police Commissioner for a term revocable
at will. The decisions of the Authority as
set forth herein shall be by majority vote
and shall be binding upon the PSS. The
day-to-day operations of the PSS of the
Intelligence Division shall continue to be
the responsibility of the Commanding Offi-
cer, Intelligence Division.

IV. CONDUCT OF INVESTIGATIONS
AND ROLE OF AUTHORITY

A. The Police Department shall not en-
gage in any investigation of political activi-
ty except through the PSS of the Intelli-
gence Division or its successor and such
investigations shall be conducted as set
forth in these guidelines.

B. Upon receipt of information concerning
a planned event, the PSS may conduct an
Event Planning Inquiry (EPI) in order to
preserve the peace, deploy manpower for
control of crowds and to protect the right
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vestigation may come too late to prevent
the acts or to identify the perpetrators.

237 F.3d at 802. This is a prescient analy-
sis. The Seventh Circuit decided Alliance
on January 11, 2001: eight months to the
day before 9/11.

In this case, mindful of the crucial im-
portance of preserving both individual
freedoms and public safety, and balancing
the legitimate demands of those two goals
to the best of my ability, I conclude that
the NYPD is entitled to a conditional order
of the Court approving the proposed modi-
fications to the consent decree and to the
Handschu Guidelines. The nature of the
condition is described in Part III, infra.

III. CONCLUSION

For the reasons stated, the Court will
enter a modified decree and approve the
modifications to the Handschu Guidelines
the NYPD proposes, upon compliance by
the NYPD with the following conditions:

1. No later than February 21, 2003, the
NYPD must file with the Court and serve
upon class counsel the text to be included
in the patrol guide which sets forth the
substance of the FBI Guidelines.

The parties should note, in connection
with this condition, that because the patrol
guide is an internal NYPD document, the
Court will not entertain detailed objections
or suggestions as to what the patrol guide
should or should not say in that regard.
The Court’s function will be to determine
whether the text proposed to be included
in the patrol guide adequately reflects the
substance of the FBI Guidelines. Class
counsel may address that issue by written
submissions, to be filed and served not
later than ten (10) days after service upon
them of the text. I phrase the direction in
that manner so that the NYPD under-

stands that it can file and serve the text
earlier than February 21, 2003, if it is able
to do so. The NYPD may reply to such
submissions, if made, within seven (7) days
of their service.

2. Not later than ten (10) days after an
Order of the Court is issued declaring that
the NYPD has complied with Condition 1
(if such Order be forthcoming), the NYPD
must file with the Court and serve upon
class counsel an affidavit or declaration by
an officer of sufficient rank, attesting that
patrol guides containing the text contem-
plated by Condition 1 have in fact been
distributed to all unit commanders in-
volved, with directions to call the text to
the attention of the police officers under
their command.

If the NYPD complies with these condi-
tions, the Court will enter an Order modi-
fying the decree and approving the modifi-
cations of the Handschu Guidelines. That
Order will provide that the text contem-
plated by Condition 1 will remain in the
NYPD patrol guides unless otherwise di-
rected by the Court.

If the Order referred to in the preceding
paragraph is entered, its execution will be
stayed for ten (10) calendar days, following
which the modifications to the present
Handschu Guidelines will come into effect.
Any further stay of the Order must be
obtained from the Court of Appeals.

It is SO ORDERED.

APPENDIX A

DEFENDANTS’ PROPOSED
MODIFIED GUIDELINES

GENERAL STATEMENT OF POLICY

Activities of the New York City Police
Department in the investigation of Political
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activity will conform to constitutionally
guaranteed rights and privileges.

II. DEFINITIONS

A. Political Activity

The exercise of a right of expression or
association for the purpose of maintaining
or changing governmental policies or social
conditions.

B. Authority

A Dboard established pursuant to Section
I1I of these Guidelines.

C. Investigation

A police activity undertaken to obtain in-
formation or evidence

D. [DELETED]
E. [DELETED]

III. AUTHORITY ESTABLISHED

There is hereby established an Authori-
ty to conduct the review of records de-
scribed in paragraph V. It shall consist of
three members who shall act as a body, to
wit, the Deputy Commissioner for Legal
Matters of the Police Department, the
Chief of Internal Affairs of the Police De-
partment, and a civilian member appointed
by the Mayor upon consultation with the
Police Commissioner for a term revocable
at will. § The decisions of the Authority as
set forth herein shall be by majority vote.

IV. CONDUCT OF INVESTIGATIONS
AND ROLE OF AUTHORITY

[DELETED]

273 FEDERAL SUPPLEMENT, 2d SERIES
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V. REVIEW OF RECORDS TO DE-
TERMINE COMPLIANCE

A. At any time a person or member of
a group or organization, having rea-
son to believe that such person,
group or organization has been the
subject of investigation of political
activity which violates constitution-
ally guaranteed rights and privi-
leges, may request in writing which
sufficiently identifies the requesting
party that the Authority make in-
quiry of the appropriate investiga-
tive officer of the NYPD. If the
Authority’s inquiry reflects that the
investigation was conducted in con-
formity with the Constitution, the
Authority shall notify the request-
ing party that if an investigation
was made, it was made in accor-
dance with the Constitution.

B If the inquiry reveals or if the Au-
thority otherwise becomes aware of
that an investigation was not con-
ducted in conformity with the Con-
stitution with respect to the re-
questing party, the Authority shall
proceed as follows:

1. The Authority shall obtain all infor-
mation and documents pertaining to
the requesting party developed in
the course of such investigation.

2. The Authority shall conduct or cause
to be conducted an inquiry into the
circumstances of such investigation
with respect to the requesting party.

3. In the event the inquiry determines
that such investigation with respect
to the requesting party, was not con-
ducted in accordance with the Con-
stitution, the Authority shall so noti-
fy the requesting party and submit a
report to the Police Commissioner.
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V1. PERMITTING ENTRIES TO
FILES AND INDEX CARS [sic]
OF PUBLIC SECURITY SEC-
TION -- SPECIFIC CRITERIA

[DELETED]

VII. DISSEMINATION OF RECORDS
[DELETED]

VIII. REVIEW OF PROCEDURES
[DELETED]

IX. REPORTING REQUIREMENT
[DELETED]

W
O £ KEY NUMBER SYSTEM
T

In re MERRILL LYNCH & CO., INC.
Research Reports Securities
Litigation

In re Merrill Lynch & Co., Inc.
24/7 Real Media, Inc. Research
Reports Securities Litigation

In re Merrill Lynch & Co., Inc. In-
terliant, Inc. Research Reports
Securities Litigation

No. 02 MDL 1484 MP.
Nos. 02 CV 3210 MP, 02 CV 3321 MP.

United States District Court,
S.D. New York.

June 30, 2003.

Order Denying Reconsideration
Aug. 12, 2003.

Non-client investors brought class ac-
tion against holding company, alleging se-
curities fraud in connection with company’s
investment research reports. On compa-
ny’s motion to dismiss for failure to state
claim, and on investors’ motions for recon-
sideration, amendment of judgment and

leave to amend complaint, the District
Court, Pollack, Senior District Judge, held
that: (1) there is no claim in the complaint
that the misrepresentations alleged caused
the losses; (2) investors failed to plead
fraud with particularity; (3) company’s al-
leged omissions from reports were not
“fraud upon the market”; (4) company’s
reports were entitled to protection of “be-
speaks caution” doctrine; (5) investors’
claims were barred by one-year statute of
limitations; and (6) investors failed to artic-
ulate proper basis for reconsideration,
amending judgment of dismissal or amend-
ing complaint.

Defendant’s motion granted; plaintiffs’
motions denied.

1. Federal Civil Procedure ¢=1832

In deciding motion to dismiss securi-
ties complaint for failure to state claim,
district court may consider: (1) facts al-
leged in complaint and documents at-
tached to it or incorporated in it by refer-
ence, (2) documents integral to complaint
and relied upon in it, even if not attached
or incorporated by reference, (3) docu-
ments or information contained in defen-
dant’s motion papers if plaintiff has knowl-
edge or possession of the material and
relied on it in framing complaint, (4) public
disclosure documents required by law to
be, and that have been, filed with Securi-
ties and Exchange Commission (SEC), and
(5) facts of which judicial notice may prop-
erly be taken. Fed.Rules Civ.Proc.Rule
12(b)(6), 28 U.S.C.A.

2. Securities Regulation €=60.47

To establish “loss causation” in pri-
vate cause of action under Rule 10b-5,
plaintiff must show that economic harm it
suffered occurred as result of defendant’s
alleged misrepresentations.  Securities
Exchange Act of 1934, § 10(b), as amend-
ed, 15 US.CA. § 78jb), 17 C.F.R.
§ 240.10b-5.
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gave greater prominence) that the NYPD
“has been articulating valid reasons for its
general decisions to open particular cases.”
Id. at *11. One would expect the City to
stress that aspect in continuing litigation,
as a substantive reason why the Court
should not appoint a monitor with the
broad powers demanded by Class Counsel
in their present motion. The proposed set-
tlement, now revised to enhance the Civil-
ian Representative’s role, constitutes “a
reasonable compromise” and “a fair resolu-
tion of the parties’ differences,” to quote
again the Second Circuit’s earlier Hand-
schu opinion, 787 F.2d at 833.

The other recognized factors all militate
in favor of approving the Revised Settle-
ment Agreement. There is no indication
that the settlement is a product of collu-
sion. The attorneys for all parties—Class,
City, the Raza plaintiffs before Judge
Chen in the Eastern District—are able
and experienced, and have given their re-
spective clients exemplary representation.
The revised settlement is the product of
extended negotiations, preceded by a sub-
stantial amount of discovery, whose bound-
aries were supervised by the Court; in-
deed, negotiations had to be resumed after
the Court declined to approve the initial
settlement proposal. The revised settle-
ment is, in short, fair, reasonable and ade-
quate, achieved without collusion and after
lengthy arm’s length negotiations between
attorneys of high professional quality.

\4
CONCLUSION

For the foregoing reasons, the Revised
Settlement Agreement described in the Ei-
senstein Declaration executed on March 6,
2017 [Doc. 470] is APPROVED by the
Court.

The Revised Handschu Guidelines,
which contain all the changes proposed by

the parties, are attached as Tab C to the
Eisenstein Declaration. Those Guidelines
are also APPROVED by the Court. They
are incorporated by reference in this Rul-
ing and Order.

This Ruling is marked “SO ORDERED”
by the Court for the purpose, inter alia, of
ensuring that the undertakings specified in
the Guidelines, including the appointment,
funding, and support of the Civilian Repre-
sentative, will be faithfully performed by
the party or parties concerned. This fol-
lows the Court’s prior practice of making
Guidelines revisions and related directions
orders of the Court.

The foregoing is SO ORDERED.

EXHIBIT A

GUIDELINES FOR INVESTIGA-
TIONS INVOLVING POLITICAL AC-
TIVITY

PREAMBLE

Subsequent to the terrorist attacks on
the City of New York on September 11,
2001 which resulted in the loss of thou-
sands of lives and the total destruction of
the World Trade Center complex, it be-
came apparent that the City faces unprec-
edented threats to its continued safety and
security. In the view of federal, state and
local law enforcement agencies, the pre-
vention of future attacks requires the de-
velopment of intelligence and the investi-
gation of potential terrorist activity before
an unlawful act occurs.

As a result of a federal court order
entered in 1985, the New York City Po-
lice Department was bound by guidelines,
known as the Handschu Guidelines, which
governed the investigation of political ac-
tivity. The Handschu Guidelines (i) limited
the investigation of political activity to
those circumstances when there was spe-
cific information of criminal activity and
(ii) established the Handschu Authority to
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oversee compliance. After evaluating the
impact of the Handschu Guidelines on the
need to investigate terrorism in a
changed world, the City made an applica-
tion to modify the order so as to elimi-
nate the restrictions contained in the
Handschu Guidelines and the oversight of
the Handschu Authority with respect to
those restrictions. The City did not seek
to eliminate the Handschu Authority’s
role to investigate an individual’s com-
plaint that the NYPD had engaged in un-
constitutional conduct in the investigation
of political activity.

The Court granted the City’s application
to modify the decree provided the City
adopt the internal guidelines set forth be-
low and distribute the guidelines to super-
visory personnel who, in turn, were to
make them known to those under their
command. These guidelines were subse-
quently incorporated into an order of the
Court in 288 F.Supp.2d 411, 420 (S.D.N.Y.
2003) and are enforceable as set out in 679
F.Supp.2d 488, 497 (S.D.N.Y. 2010). They
shall remain in effect unless otherwise or-
dered by the Court. These guidelines are
binding on all members of the service who
are engaged in the investigation of political
activity. It is the purpose of these guide-
lines to enable officers to perform their

duties with greater certainty, confidence -

and effectiveness while at the same time
protecting the guarantees of the Constitu-
tion.

I. STATEMENT OF POLICY
It is the policy of the New York City
Police Department that investigations
involving political activity conform to the
guarantees of the Constitution, including
the guarantee of equal protection. It is
the policy of the New York City Police
Department that care be exercised in
the conduct of those investigations so as

241 FEDERAL SUPPLEMENT, 3d SERIES
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to protect constitutional rights, including
the right to be free from investigation in
which race, religion, or ethnicity is a
substantial or motivating factor. It is the
policy of the New York City Police De-
partment that matters investigated be
confined to those supported by a legiti-
mate law enforcement purpose.

II. GENERAL PRINCIPLES

(1) In its effort to anticipate or pre-
vent unlawful activity, including
terrorist acts, the NYPD must, at
times, initiate investigations in ad-
vance of unlawful conduct. It is im-
portant that such investigations not
be based solely on activities pro-
tected by the First Amendment. It
is also important that investigations
not intrude upon rights of expres-
sion or association in a manner that
discriminates on the basis of race,
religion or ethnicity, where such
discrimination is a substantial or
motivating factor for the investiga-
tion. When, however, statements
advocate unlawful activity, or indi-
cate an apparent intent to engage
in unlawful conduct, particularly
acts of violence, an investigation
under these guidelines may be war-
ranted, unless it is apparent, from
the circumstances or the context in
which the statements are made,
that there is no prospect of harm.

(2) Based upon the circumstances of a
given case, investigative action may
be required under exigent circum-
stances. Exigent circumstances are
circumstances requiring action be-
fore authorization otherwise neces-
sary under these guidelines can
reasonably be obtained, in order to
protect life or substantial property
interests; to apprehend or identify
a fleeing offender; to prevent the
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hiding, destruction or alteration of
evidence; or to avoid other serious
impairment or hindrance of an in-
vestigation.
When any investigative action, taken
under exigent circumstances, would
require an approval under ordinary
conditions, such approval shall be ob-
tained as soon as practicable in accor-
dance with the provisions of these
guidelines. Where a regular approval
or request is required to be in writing,
the approval or request following exi-
gent circumstances shall also be in
writing.

(3) Investigations shall be terminated
when all logical leads have been
exhausted and no legitimate law en-
forcement purpose justifies their
continuance.

III. APPLICABILITY

These guidelines apply only to investiga-
tions which involve political activity.
They do not apply to, or limit, other
activities of the NYPD in the investiga-
tion or detection of unlawful conduct, the
preservation of the peace and public
safety or other legitimate law enforce-
ment activities which do not involve po-
litical activity.

IV. ROLE OF THE INTELLIGENCE

BUREAU

(1) Investigation of political activity
shall be initiated by, and conducted
under the supervision of the Intelli-
gence Bureau. Nothing in this para-
graph, however, is intended to pre-
vent any member of the service
from reporting his or her observa-
tions of suspicious conduct which
involves political activity to his or
her commanding officer or to the
Intelligence Bureau.
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(2) The Deputy Commissioner of Intel-
ligence shall periodically inform
and advise the Police Commissioner
concerning the status of any inves-
tigations conducted pursuant to
these guidelines.

V. LEVELS OF INVESTIGATION

These guidelines provide for three levels
of investigative activity. They are in-
tended to provide the NYPD with the
necessary flexibility to act well in ad-
vance of the commission of planned ter-
rorist acts or other unlawful activity.
However, if the available information
shows at the outset that the threshold
standard for a Preliminary Inquiry or
Full Investigation is satisfied, then the
appropriate investigative activity may be
initiated immediately, without progress-
ing through more limited investigative
stages.

A. Checking of Leads

The lowest level of investigative activity
is the “prompt and extremely limited
checking out of initial leads,” which
should be undertaken whenever infor-
mation is received of such a nature that
some follow-up as to the possibility of
unlawful activity is warranted. This lim-
ited activity should be conducted with an
eye toward promptly determining
whether further investigation (either a
Preliminary Inquiry or a Full Investiga-
tion) should be conducted.

Example: If the NYPD receives an alle-
gation that an individual or group has
advocated the commission of wiolence,
and no other facts are available, an
appropriate first step would be Checking
of Leads to determine whether the indi-
vidual, group, or members of the audi-
ence have the apparent ability or intent
to carry out the advocated unlawful act.



446

D

@

241 FEDERAL SUPPLEMENT, 3d SERIES

EXHIBIT A—Continued
Preliminary Inquiries

In cases where the NYPD receives
information or an allegation not
warranting a Full Investigation—
because there is not yet a “reason-
able indication” of unlawful activi-
ty—but whose responsible handling
requires some further scrutiny be-
yond the prompt and extremely
limited checking out of initial leads,
the NYPD may initiate an “inquiry”
in response to the allegation or in-
formation indicating the possibility
of unlawful activity. The possibility
of unlawful activity to initiate a
Preliminary Inquiry requires an al-
legation or information that is artic-
ulable and factual. However, such
allegation or information need not
have been verified as true or accu-
rate. Whether it is appropriate to
open a Preliminary Inquiry imme-
diately, or instead to engage first in
a limited Checking of Leads, de-
pends on the circumstances pre-
sented.

The authority to conduct inquiries
short of a Full Investigation allows
the NYPD to respond in a meas-
ured way to ambiguous or incom-
plete information, with as little in-
trusion as the needs of the situation
permit. This is especially important
in such areas as where there is no
complainant involved or when an
allegation or information is received
from a source of unknown reliabili-
ty. Such inquiries are subject to the
limitations on duration under para-
graph (4) below and are carried out
to obtain the information necessary
to make an informed judgment as
to whether a Full Investigation is
warranted.

EXHIBIT A—Continued

Example: Officers are not required to
possess information relating to an In-
dividual’s intended unlawful use of
dangerous biological agents or toxins
prior to initiating investigative activ-
ity. If an individual or group has
attempted to obtain such materials, or
has indicated a desire to acquire
them, and the reason is not apparent,
investigative action, such as conduct-
ing a Checking of Leads or initiating
a Preliminary Inquiry, may be ap-
propriate to determine whether there
is a legitimate purpose for the posses-
sion of the materials by the individu-
al or group. A Preliminary Inquiry is
not a required step when facts or cir-
cumstances reasonably indicating un-
lawful activity are already available.
In such cases, a Full Investigation
can be immediately opened.

(3) A Preliminary Inquiry may be au-

thorized by the Chief of Intelli-
gence or Executive Officer of the
Intelligence Bureau, or the Com-
manding Officer of the Criminal In-
telligence Section (“the Authorizing
Officials”). The Authorizing Official
must assure that the allegation or
other information which warranted
the inquiry has been recorded in
writing. Upon such authorization a
notification must be made for final
approval by the Deputy Commis-
sioner of Intelligence.

(4) Inquiries shall be completed within

180 days after initiation of the first
investigative step. The date of the
first investigative step is not neces-
sarily the same date as the date on
which the first incoming informa-
tion or allegation was received. An
extension of time in an inquiry for
succeeding 90 day periods may be
granted by the Deputy Commis-
sioner of Intelligence. Any such re-
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quest for extension shall be in writ-
ing and shall include a statement of
the reasons why further investiga-
tive steps are warranted when
there is no reasonable indication of
unlawful activity. The action taken
on any such request for extension
shall also be recorded in writing.

A Preliminary Inquiry shall be sub-
ject to a review every 6 months by
the Chief of Intelligence, or an ap-
propriate executive of the Intelli-
gence Bureau designated by him, to
discuss the status of the Prelimi-
nary Inquiry, including, what oper-
ational steps should be taken.

A Preliminary Inquiry shall be pre-
sumptively limited to a total dura-
tion of 18 months. This presumptive
period of duration may be exceeded
in the sole discretion of the Deputy
Commissioner of Intelligence, in
consultation with the Handschu
Committee, where the allegations
or information continue to indicate
the possibility of unlawful activity
and either that some further leads
should be lawfully investigated or
that there is a legitimate law en-
forcement purpose to be pursued
further. When the presumptive pe-
riod of duration is exceeded all oth-
er provisions regarding a Prelimi-
nary Inquiry continue to apply.

All lawful investigative techniques,
including the use of undercover op-
erations and the development of
sources and informants may be
used in a Preliminary Inquiry ex-
cept:

Mail openings; and,

(b) Eavesdropping and Video Sur-

veillance as those terms are de-
fined in Article 700 of the New
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York State Criminal Procedure
Law.

(8) The following investigative tech-
niques may be used in a Prelimi-
nary Inquiry without any prior au-
thorization from a supervisor:

(a) Examination of NYPD indices
and files;

(b) Examination of records available
to the public and other public
sources of information;

(¢) Examination of available federal,
state and local government rec-
ords;

(d) Interview of complainant, previ-
ously established informants, and
other sources of information;

(e) Interview of the potential sub-
ject;

(f) Interview of persons who should
readily be able to corroborate or
deny the truth of the allegation,
except this does not include pre-
text interviews or interviews of a
potential subject’s employer or
coworkers unless the interviewee
was the complainant; and

(g) Physical, photographic or video
surveillance of any person, pro-
vided that such surveillance does
not require a warrant.

The use of any other lawful investigative
technique that is permitted in a Prelimi-
nary Inquiry shall meet the require-
ments and limitations of Part VII and,
except in exigent -circumstances, re-
quires prior approval by a supervisor.

(9) Where a Preliminary Inquiry fails
to disclose sufficient information to
justify an investigation, the NYPD
shall terminate the inquiry and
make a record of the closing.



448

241 FEDERAL SUPPLEMENT, 3d SERIES

EXHIBIT A—Continued

(10) All requirements regarding inqui-

ries shall apply to reopened inqui-
ries.

C. Full Investigation

A Full Investigation may be initiated
when facts or circumstances reasonably
indicate that an unlawful act has been, is
being, or will be committed. A Full In-
vestigation may be conducted to pre-
vent, solve or prosecute such unlawful
activity.

@

@

@)

@

The standard of “reasonable indica-
tion” is substantially lower than
probable cause. In determining
whether there is reasonable indica-
tion of an unlawful act an investi-
gator may take into account any
facts or circumstances that a pru-
dent investigator would consider.
However, the standard does re-
quire specific facts or circum-
stances indicating a past, current,
or future violation of law. There
must be an objective, factual basis
for initiating the investigation; a
mere hunch is insufficient.

Where an unlawful act may be com-
mitted in the future, preparation
for that act can be a current viola-
tion of the conspiracy or attempt
provisions of state law. The stan-
dard for opening an investigation is
satisfied where there is not yet a
current substantive or preparatory
unlawful act, but facts or circum-
stances reasonably indicate that
such unlawful conduct will occur in
the future.

Any lawful investigative technique
may be used in a Full Investigation,
subject to the requirements and
limitations of Part VI hereof.

Authorization and Renewal

a.

EXHIBIT A—Continued

A Full Investigation may be au-
thorized by the Chief of Intelli-
gence or Executive Officer of the
Intelligence Bureau or the Com-
manding Officer of the Criminal
Intelligence Section (“the Autho-
rizing Officials”) upon a written
recommendation setting forth the
facts or circumstances reasonably
indicating that an unlawful act has
been, is being or will be commit-
ted. Upon such authorization a no-
tification must be made for final
approval by the Deputy Commis-
sioner of Intelligence.

A Full Investigation may be ini-
tially authorized for a period of up
to a year. An investigation may be
continued upon renewed authori-
zation for additional periods each
not to exceed a year. Renewal au-
thorization shall be obtained from
the Deputy Commissioner of In-
telligence. All requests for renew-
al authorization, and action there-
on, shall be in writing.
Authorizations shall be reviewed
by an Authorizing Official before
the expiration of the period for
which the investigation and each
renewal thereof is authorized.

A Full Investigation shall be sub-
ject to a review every 6 months by
the Chief of Intelligence, or an
appropriate executive of the Intel-
ligence Bureau designated by him,
to discuss the status of the Full
Investigation, including, what op-
erational steps should be taken.
A Full Investigation shall be pre-
sumptively limited to a total dura-
tion of 3 years. This presumptive
period of duration may be exceed-
ed in the sole discretion of the
Deputy Commissioner of Intelli-
gence, in consultation with the
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Handschu Committee, where facts
and circumstances continue to rea-
sonably indicate that an unlawful
act has been, is being, or will be
committed and either that some
further leads should be lawfully
investigated or that there is a le-
gitimate law enforcement purpose
to be pursued further. When the
presumptive period of duration is
exceeded all other provisions re-
garding a Full Investigation con-
tinue to apply.

(5) An investigation which has been
terminated may be reopened upon
a showing of the same standard and
pursuant to the same procedures as
required for initiation of an investi-
gation. All requirements regarding
investigations shall apply to re-
opened investigations.

D. Terrorism Enterprise Investigation

A Terrorism Enterprise Investigation is
a Full Investigation but differs from a
general investigation of unlawful con-
duct in several important respects. As a
general rule, an investigation of a com-
pleted unlawful act is normally confined
to determining who committed that act
and securing evidence to establish the
elements of the particular offense. It is,
in this respect, self-defining. A Terror-
ism Enterprise Investigation must de-
termine the identity and nature of the
individual, group, or organization in-
volved, its geographic dimensions, its
past acts and intended goals, including
unlawful goals, and its capacity for
harm, among other factors. While a
standard investigation of unlawful con-
duct terminates with the decision to
prosecute or not to prosecute, a Terror-
ism Enterprise Investigation does not
necessarily end, even though one or

EXHIBIT A—Continued

more of the participants may have been
prosecuted. In addition, groups and or-
ganizations exhibit a life and continuity
of operation not normally found in oth-
er types of unlawful activity. As a con-
sequence, these investigations may con-
tinue for several years. Furthermore,
the focus of such investigations may be
less precise than that directed against
more conventional types of unlawful
conduct. Unlike the usual case involving
unlawful conduct, there may be no com-
pleted offense to provide a framework
for the investigation. A Terrorism En-
terprise Investigation often requires the
fitting together of bits and pieces of
information, many meaningless by
themselves, to determine whether a
pattern of unlawful activity exists. For
this reason, such investigations are
broader and less discriminate than usu-
al, involving the interrelation of various
sources and types of information. This
section focuses on investigations of en-
terprises that seek to further political
or social goals through activities that
involve force or violence, or that other-
wise aim to engage in terrorism or ter-
rorism-related crimes. It authorizes in-
vestigations to determine the structure
and scope of the enterprise as well as
the relationship of the members.

1. General Authority

a. A Terrorism Enterprise Investiga-
tion may be initiated when facts or
circumstances reasonably indicate
that two or more persons are en-
gaged in an enterprise for the pur-
pose of:

(i) furthering political or social goals
wholly or in part through activi-
ties that involve force, violence or
other unlawful acts;

(i) engaging in terrorism as defined
in N.Y. Penal Law § 490.05, or
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(i) committing any offense de-
seribed in N.Y. Penal Law
§§ 490.10, 490.15, 490.20, 490.25,
490.30, or 490.35, or other relat-
ed statutes currently in effect or
subsequently enacted.

The standard of “reasonable indica-

tion” is identical to that governing

Full Investigations generally. In de-

termining whether an investigation

should be conducted, the NYPD shall

consider all of the circumstances in-

cluding:

(i) the magnitude of the threatened
harm,;

(ii) the likelihood that it will occur;

(i) the immediacy of the threat;
and
(iv) any danger to privacy or free
expression posed by an investi-
gation.
In practical terms, the “reasonable in-
dication” standard for opening a Ter-
rorism Enterprise Investigation could
be satisfied in a number of ways.
Example: Direct information about
statements made in furtherance of an
enterprise’s objectives which show a
purpose of committing crimes de-
scribed in N.Y. Penal Law §§ 490.10,
490.15, 1490.20, 490.25, 490.30, 490.35
or other related statutes currently in
effect or subsequently enacted, would
satisfy the threshold.
Example: Activities such as attempt-
ing to obtain dangerous biological
agents, toxic chemicals, or nuclear
materials, or stockpiling explosives or
weapons, with no discernible lawful
purpose, may be sufficient to reason-
ably indicate that an enterprise aims
to engage in terrorism.
While no particular factor or combi-
nation of factors is required, consid-
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erations that will generally be rele-
vant to the determination as to
whether the threshold standard for
a Terrorism Enterprise Investiga-
tion is satisfied include, as noted, a
group’s statements, its activities,
and the nature of potential unlawful
acts suggested by the statements or
activities. Thus, where there are
grounds for inquiry concerning a
group, it may be helpful to gather
information about these matters,
and then to consider whether these
factors, either individually or in
combination, reasonably indicate
that the group is pursuing terrorist
activities or objectives as defined in
the threshold standard. Findings
that would weigh in favor of such a
conclusion include, for example, the
following:

(1) Threats or advocacy of violence
or other covered unlawful acts.
Statements are made in relation
to or in furtherance of an enter-
prise’s political or social objec-
tives that threaten or advocate
the use of force or violence, or
statements are made in further-
ance of an enterprise that other-
wise threaten or advocate unlaw-
ful conduct within the scope of
N.Y. Penal Law §§ 490.10,
490.15, 490.20, 490.25, 490.30,
490.35, or other related statutes
currently in effect or subsequent-
ly enacted which may concern
such matters as, for example:

(i) engaging in attacks involving or
threatening massive loss of life or
injury, mass destruction, or en-
dangerment of the national secu-
rity;

(i) killing or injuring public officials,
or destroying public facilities, or
defying lawful authority;
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(i) killing, injuring or intimidating

(iv)

@

(i)

(ii)
(iv)

individuals because of their sta-
tus as United States nationals or
persons, or because of their na-
tional origin, race, color, religion
or sex; or

depriving individuals of any
rights secured by the Constitu-
tion or laws of the United States
or the State of New York.

Apparent ability or intent to car-
ry out violence or other covered
activities. The enterprise mani-
fests an apparent ability or intent
to carry out violence or other
activities within the scope of N.Y.
Penal Law §§ 490.10, 490.15,
490.20, 490.25, 490.30, 490.35 or
other related statutes currently
in effect or subsequently enacted,
for example:

by acquiring or taking steps to-
wards acquiring, biological agents
or toxins, toxic chemicals or their
precursors, radiological or nuclear
materials, explosives or other de-
structive or dangerous material
(or plans or formulas for such
materials), or weapons, under cir-
cumstances where, by reason of
the quantity or character of the
items, the lawful purpose of the
acquisition is not apparent;

by the creation, maintenance, or
support of an armed paramilitary
organization;

by paramilitary training; or

by other conduct demonstrating
an apparent ability or intent to
injure or intimidate individuals,
or to interfere with the exercise
of their constitutional or statuto-
ry rights.
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(38) Potential Unlawful Act. The
group’s statements or activities
suggest potential unlawful acts
that may be relevant in applying
the standard for initiating a Ter-
rorism Enterprise Investiga-
tion—such as crimes under the
provisions of the N.Y. Penal Law
that set forth specially defined
terrorism or support of terrorism
offenses, or that relate to such
matters as aircraft hijacking or
destruction, attacks on transpor-
tation, communications, or ener-
gy facilities or systems, biological
or chemical weapons, nuclear or
radiological materials, assassina-
tions or other violence against
public officials or facilities, or ex-
plosives.

¢. Mere speculation that force or vio-
lence might occur during the
course of an otherwise peaceable
demonstration is not sufficient
grounds for initiation of an investi-
gation under this subpart. But
where facts or circumstances rea-
sonably indicate that an individual
or group has engaged or aims to
engage in conduct described in
paragraph l.a. above in a demon-
stration, an investigation may be
initiated in conformity with the
standards of that paragraph. This
does not limit the collection of in-
formation about public demonstra-
tions by individuals or groups that
are under active investigation pur-
suant to paragraph l.a. above or
any other provisions of these
guidelines.

2. Purpose

The immediate purpose of a Terrorism
Enterprise Investigation is to obtain in-
formation concerning the nature and
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structure of the enterprise as specifically
delineated in paragraph (3) below, with a
view to the longer range objectives of
detection, prevention, and prosecution of
the unlawful activities of the enterprise.

3. Scope

a.

@

(if)

(iii)

(iv)

b.

A Terrorism Enterprise Investiga-
tion initiated under these guidelines
may collect such information as:

the identity and nature of an indi-
vidual or group and its members,
their associates, and other persons
likely to be acting in furtherance of
its unlawful objectives, provided
that the information concerns such
persons’ activities on behalf of or in
furtherance of the suspected unlaw-
ful activity of the individual, group,
or organization;
the finances of the individual,
group, or organization;
the geographical dimensions of the
individual, group, or organization;
and
past and future activities and goals
of the individual, group, or organi-
zation.
In obtaining the foregoing infor-
mation, any lawful investigative
technique may be used in accor-
dance with the requirements of
these guidelines.

4. Authorization and Renewal

a.

A Terrorism Enterprise Investi-
gation may be authorized by the
Chief of Intelligence or Execu-
tive Officer of the Intelligence
Bureau or the Commanding Offi-
cer of the Criminal Intelligence
Section (“the Authorizing Offi-
cials”), upon a written recom-
mendation setting forth the facts
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or circumstances reasonably indi-
cating the existence of an enter-
prise as described in paragraph
l.a. above. Upon such authoriza-
tion a notification must be made
for final approval by the Deputy
Commissioner of Intelligence.
When exigent circumstances ex-
ist, as described in these guide-
lines, a Terrorism Enterprise In-
vestigation may be commenced
upon the verbal authorization of
an Authorizing Official. However,
in such cases, the required writ-
ten recommendation must be
submitted as soon as practicable.

A Terrorism Enterprise Investi-
gation may be initially authorized
for a period of up to a year. An
investigation may be continued
upon renewed authorization for
additional periods each not to ex-
ceed a year. Renewal authoriza-
tion shall be obtained from the
Deputy Commissioner of Intelli-
gence. The request for renewal
and action thereon shall be in
writing.

Authorizations shall be reviewed
by an Authorizing Official before
the expiration of the period for
which the investigation and each
renewal thereof is authorized. In
some cases, the enterprise may
meet the threshold standard but
be temporarily inactive in the
sense that it has not engaged in
recent acts of violence or other
unlawful activities as described in
l.a, nor is there any immediate
threat of harm—yet the composi-
tion, goals and prior history of the
group suggest the need for con-
tinuing law enforcement interest.
The investigation may be contin-
ued in such cases with whatever
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scope is warranted in light of
these considerations.

All Terrorism Enterprise Investi-
gations shall be subject to a re-
view every 6 months by the Chief
of Intelligence, or an appropriate
executive of the Intelligence Bu-
reau designated by him, to discuss
the status of the Terrorism Enter-
prise  Investigation, including,
what operational steps should be
taken.

A Terrorism Enterprise Investi-
gation shall be presumptively lim-
ited to a total duration of 5 years,
except where the subject of a Ter-
rorism Enterprise Investigation is
a designated foreign terrorist or-
ganization. This presumptive peri-
od of duration may be exceeded in
the sole discretion of the Deputy
Commissioner of Intelligence, in
consultation with the Handschu
Committee, where facts and cir-
cumstances continue to reasonably
indicate that two or more persons
are engaged in an enterprise for
the purposes stated above and ei-
ther that some further leads
should be lawfully investigated or
that there is a legitimate law en-
forcement purpose to be pursued
further. When the presumptive
period of duration is exceeded all
other provisions regarding a Ter-
rorism Enterprise Investigation
continue to apply.

An investigation which has been
terminated may be reopened upon
a showing of the same standard
and pursuant to the same proce-
dures as required for initiation of
an investigation.
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VI. HANDSCHU COMMITTEE

(1) There is hereby established a com-
mittee (the “Handschu Committee”) whose
members are expected and authorized to
attend and participate in monthly meetings
at which investigations are presented for
opening, extension or closure by the Depu-
ty Commissioner for Intelligence. For each
monthly meeting, all attending members
will be provided with the investigative
statement pertaining to each proposed
opening, extension or closing and any cor-
responding requests to use or extend the
use of undercover officers or confidential
informants. At the monthly meeting, any
member of the Handschu Committee may
ask questions and offer opinions regarding
the opening, extension or closure of an
investigation presented.

(2) Any member of the Handschu Com-
mittee may further inquire into the status
and conduct of any investigation presented
at the meeting, including the use of under-
cover operations pursuant to section VII
herein, provided however that information
pertaining to the identity of participants in
undercover operations, including confiden-
tial informants, shall not be disclosed. A
member of the Intelligence Bureau with
detailed knowledge of operational steps
taken in each investigation presented shall
be present at the meeting to help address
any questions that arise.

(3) Members of the Handschu Commit-
tee from the NYPD will include the Dep-
uty Commissioner of Intelligence, the
Chief of Intelligence, the Executive Offi-
cer of the Intelligence Bureau, the Com-
manding Officer of IOAS (Intelligence
Operations and Analysis Section), the Ex-
ecutive Officer of I0AS, the Commanding
Officer (or the Executive Officer) of the
Criminal Intelligence Section, the Assis-
tant Commissioner for Intelligence Analy-
sis, the Deputy Commissioner of Legal
Matters, Assistant Deputy Commissioner
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of Legal Matters, Special Counsel for In-
telligence Affairs, and/or their successors
or persons who occupy similar positions of
authority or expertise.

(4) The Special Counsel for Intelligence
Affairs shall lead a quarterly discussion for
the Handschu Committee related to the
NYPD’s compliance during that period in
(i) obtaining timely approval in extending
or closing investigations, (ii) obtaining
timely approval of human source authori-
zations, and (iii) conducting reviews of Pre-
liminary Inquiries, Full Investigations, and
Terrorism Enterprise Investigations every
6 months, as provided in sections V(B)(5),
V(C)(4)(d) and V(D)(4)(d) hereof. As part
of this quarterly discussion, any member
of the Handschu Committee may raise
concerns regarding any other aspect of
compliance with the Handschu Guidelines.
The substance of these quarterly discus-
sions shall be recorded in the minutes of
the Handschu Committee meeting.

(5) There shall also be a Civilian Repre-
sentative on the Handschu Committee who
shall, unless unable to do so for good
cause, attend and participate in all of the
monthly meetings for opening, extension,
or closure of investigations and in all of the
quarterly discussions led by the Special
Counsel for Intelligence Affairs on the
same terms and conditions as set forth in
paragraphs (1), (2) and (4) above. The Ci-
vilian Representative shall be a lawyer
who has never previously been an employ-
ee of the NYPD. The Civilian Representa-
tive shall be appointed by the Mayor upon
consultation with the Police Commissioner.
The Civilian Representative may be re-
placed by the Mayor for good cause, with
14 days’ advance notice to Class Counsel
prior to such replacement. In the event
that the Civilian Representative resigns,
the Mayor in consultation with the Police
Commissioner will appoint a replacement.
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The position of Civilian Representative will
exist for a minimum of five years from the
appointment of the first person to fill that
role. After that initial five year period, the
position of Civilian Representative will
continue unless the Mayor applies to the
Court for an amendment to the Revised
Handschu Guidelines abolishing the posi-
tion, upon 30 days’ advance notice to Class
Counsel prior to such application. The
amendment to the Revised Handschu
Guidelines abolishing the position shall be
granted by the Court if the Court finds
there have not been systematic and re-
peated violations of the Guidelines to a
degree sufficient to show an NYPD policy
to act in such a fashion for a period of
three years immediately prior to the appli-
cation, as shown in the reports submitted
to the Court by the Civilian Representa-
tive.
(a) The Civilian Representative shall
submit to a background investigation
conducted by the Department of Investi-
gation.
(b) The NYPD will facilitate an applica-
tion for a federal security clearance for
the Civilian Representative.
(c) The Civilian Representative shall ex-
ecute a Non-Disclosure Agreement with
the NYPD setting forth his or her un-
dertaking that the proceedings of the
Handschu Committee, as well as all ma-
terials reviewed by the Civilian Repre-
sentative for or at the meetings of the
Committee, shall be kept confidential
and shall not be disclosed to any person
except as set forth therein.
(d) The Civilian Representative shall be
required to familiarize himself or herself
with the Revised Handschu Guidelines
governing the investigation of political
activity by the NYPD.
(e) If the Civilian Representative con-
cludes that an investigation is being
opened, extended, or conducted in viola-
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tion of the Revised Handschu Guide-
lines, or that the NYPD is otherwise
violating the Revised Handschu Guide-
lines, the Civilian Representative shall
record his or her concerns regarding the
purported violation and/or his or her
objection to the investigation and the
grounds for the objection in the minutes
of the Handschu Committee meeting.

(f) If the Civilian Representative con-
cludes that an investigation is being
opened, extended, or conducted in viola-
tion of the Revised Handschu Guide-
lines, the Civilian Representative shall
bring such. investigation to the attention
of the Police Commissioner. The Civilian
Representative shall be provided with
means to present his or her conclusion
to the Police Commissioner directly
(hereafter, “a VI(5)(f) communication”).
The Police Commissioner shall inquire
into the investigation and report the
findings of the inquiry to the Civilian
Representative within seven (7) days af-
ter receipt of the VI(5)(f)- communica-
tion.

(g) If the Civilian Representative has
concerns about the NYPD’s compliance
with the Revised Handschu Guidelines,
and the Police Commissioner has not
provided a timely response to the Civil-
ian Representative’s VI(5)(f) communica-
tion regarding such concerns, or the Ci-
vilian Representative is not satisfied
with the Police Commissioner’s re-
sponse, the Civilian Representative may
communicate those concerns to the
Judge assigned to the Handschu case in
the Southern District of New York at
any time. In the event the Civilian Rep-
resentative decides to communicate such
concerns to the Court, a copy of the
communication shall first be served con-
fidentially upon the Police Commission-
er, the Deputy Commissioner of Intelli-
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gence, and the Deputy Commissioner of
Legal Matters seven (7) days prior to its
submission to the Court. The Civilian
Representative shall retain final authori-
ty over and responsibility for the con-
tent of the communication. Submission
to the Court shall be effectuated in com-
pliance with Section VI(5)(k) below.

(h) After complying with provision
VI(5)(E) hereof, if the Civilian Represen-
tative concludes at any time that the
NYPD is systematically and repeatedly
violating the Revised Handschu Guide-
lines to a degree sufficient to show a
NYPD policy to act in such a fashion,
the Civilian Representative shall report
the alleged systematic violation to the
Judge assigned to the Handschu case in
the Southern District of New York. In
the event the Civilian Representative
decides to communicate such concerns to
the Court, a copy of the communication
shall first be served confidentially upon
the Police Commissioner, the Deputy
Commissioner of Intelligence, and the
Deputy Commissioner of Legal Matters
seven (7) days prior to its submission to
the Court, provided that the Civilian
Representative shall retain final authori-
ty over and responsibility for the con-
tent of the communication. Submission
to the Court shall be effectuated in com-
pliance with Section VI(5)(k) below.

(i) In addition, the Civilian Representa-
tive shall file an annual report with the
Court related to his or her actions and
observations as a member of the Hand-
schu Committee. The annual report will
(A) indicate whether the Civilian Repre-
sentative has objected to any investiga-
tions over that period and the basis for
that objection; (B) state whether the
NYPD has (i) substantially obtained
timely approval for extending and clos-
ing investigations, (ii) substantially ob-
tained timely approval for the use of
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human sources, and (iii) substantially
fulfilled its obligation to review Prelimi-
nary Inquiries, Full Investigations, and
Terrorism Enterprise Investigations ev-
ery 6 months, as provided in sections
V(B)(5), V(C)(4)(d) and V(D)(4)(d) here-
of, and (C) address any communication
during the annual period by the Civilian
Representative to the Court under
VI(5)(g) or (h). Prior to submission of

the annual report to the Court, the Ci-

vilian Representative shall first serve
copies confidentially to the Police Com-
missioner, Deputy Commissioner of In-
telligence, and Deputy Commissioner of
Legal Matters 21 days prior to submis-
sion to the Court, provided that the
Civilian Representative shall retain final
authority over and responsibility for the
content of the report.

(j) The report and communications per-
mitted under VI(5)(g), (h) and (i) will not
include the number of investigations re-
viewed over the term, information
deemed classified by the federal govern-
ment, information obtained from other
law enforcement or government agen-
cies, information that reveals the identi-
ty of an individual or organization, infor-
mation subject to the law enforcement
privilege or other applicable privileges,
or information that is otherwise protect-
ed by state or federal law.

(k) At the time that the Civilian Repre-
sentative submits a communication or
report to the Court pursuant to VI(5)(g),
(h) or (i), notice of the Court’s receipt of
a communication or report from the Ci-
vilian Representative shall be entered on
the Court’s docket. The content of the
communication or report to the Court
shall, in the first instance, be maintained
by the Court confidentially and under
seal. The NYPD shall have 21 days from
the filing of the communication or report
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to notify the Court (i) whether it con-
tains privileged information or informa-
tion that is prohibited from disclosure as
set forth in VI(5)(j); (i) if it believes
such information can be protected
through redaction of the document; or
(iii) if it asserts the need to maintain the
entire document confidentially and un-
der seal. The Court shall adjudicate the
propriety and scope of any such invoca-
tion. If the NYPD does not assert any
such concerns about the information
contained in the document, or if the
Court determines that the document
should be made public without redac-
tions despite such objections by the
NYPD, a copy of the report or communi-
cation shall be filed in the public docket
and served on class counsel. If the Court
determines that redactions can cure the
need for the sealing of the entire docu-
ment, a copy of the report or communi-
cation with the redactions shall be filed
in the public docket and served on Class
Counsel while the original submission by
the Civilian Representative shall be
maintained under seal. If the Court de-
termines that the communication or re-
port contains privileged information or
information that is prohibited from dis-
closure as set forth in VI(5)(j) and that
redaction cannot cure the need for the
sealing of the entire document, the com-
munication or report shall be maintained
under seal and there shall be an entry
on the Court’s docket that the communi-
cation or report is being maintained un-
der seal.

(6) Nothing herein shall effect, limit, or
diminish the authorization and approval
provisions for investigations, which grant
exclusive approval authority to the Autho-
rizing Officials or the Deputy Commission-
er of Intelligence.
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INVESTIGATIVE TECHNIQUES

When conducting investigations un-
der these guidelines, the NYPD
may use any lawful investigative
technique permitted by these
guidelines. The choice of investiga-
tive techniques is a matter of judg-
ment, which should take account of:

(i) the objectives of the investigation

and available investigative re-

sources,

(i) the intrusiveness of a technique,

(iii)

(iv)

considering such factors as the
effect on the privacy of individu-
als and potential damage to repu-
tation;

the potential effect on the politi-
cal or religious activity of indi-
viduals, groups or organizations
and the potential effect on per-
sons who, although not a target
of the investigation are affected
by or subject to the technique;

the seriousness of the unlawful
act; and

(v) the strength of the information

@

indicating its existence or future
commission of the unlawful act.

Where the conduct of an investiga-
tion presents a choice between the
use of more or less intrusive meth-
ods, the NYPD should consider
whether the information could be
obtained in a timely and effective
way by the less intrusive means.
The NYPD should not hesitate to
use any lawful techniques consis-
tent with these guidelines in an in-
vestigation, even if intrusive, where
the intrusiveness is warranted in
light of the seriousness of the crime
or the strength of the information
indicating its existence or future
commission. This point is to be par-

)]

a.
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ticularly observed in investigations
relating to terrorist activities.

Authorized methods in investiga-
tions include, among others, use of
confidential informants, undercover
activities and operations, eaves-
dropping and video surveillance (as
defined in Article 700 of the NY
Criminal Procedure Law), pen reg-
isters and trap and trace devices,
consensual electronic monitoring,
and searches and seizures.

Undercover Operations

(i) Undercover operations, including

confidential informants, may be
used when taking into account
all the circumstances of the in-
vestigation, including the need
for the information and the seri-
ousness of the threat, it has
been determined that the infor-
mation sought in the investiga-
tion could not be reasonably ob-
tained in a timely and effective
way by a less intrusive means.
The usé of undercovers and con-
fidential informants must be au-
thorized by the Deputy Commis-
sioner of the Intelligence Bureau
prior to commencement of the
undercover operation. The re-
quest to use undercovers or con-
fidential informants and action
taken on the request must be in
writing and must include a de-
seription of the facts on which
the investigation is based and
the role of the undercover.

(ii) The use of an undercover or con-

fidential informant will be ap-
proved for a period of 90 days
and may be extended for addi-
tional periods of 90 days with the
approval of the Deputy Commis-
sioner of the Intelligence Bureau.
Such extensions may be ap-
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proved for as long as the investi-
gation continues when it has
been determined that the infor-
mation sought in the investiga-
tion could not reasonably be ob-
tained in a timely and effective
manner by less intrusive means.
The request to extend the use of
undercovers and action taken on
the request must be in writing
and must include the reason for
the extension.

(ifi) Undercovers are strictly prohib-
ited from engaging in any con-
duct the sole purpose of which is
to disrupt the lawful exercise of
political activity, from instigating
unlawful acts or engaging in un-
lawful or unauthorized investiga-
tive activities.

b. Eavesdropping and Video Surveil-
lance (as defined in Article 700 of
the NY Criminal Procedure Law),
Pen Registers and Trap and
Trace Devices, and Consensual
Electronic Monitoring

(i) All requirements for the use of
such methods under the Constitu-
tion, applicable statutes, and
NYPD regulations or policies
must be observed.

Whenever an individual is known
to be represented by counsel in a
particular matter, the NYPD
shall follow applicable law and
Department procedure concern-
ing contact with represented indi-
viduals in the absence of prior
notice to their counsel.

4)

DISSEMINATION AND MAIN-
TENANCE OF INFORMATION

VIIL

A. Dissemination

The NYPD may disseminate information
obtained during the Checking of Leads,
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Preliminary Inquiries and investigations
conducted pursuant to these guidelines
to federal, state or local law enforcement
agencies, or local criminal justice agen-
cies when such information:

(i) falls within the investigative or pro-
tective jurisdiction or litigative re-
sponsibility of the agency;

(i) may assist in preventing an unlaw-

ful act or the use of violence or any

other conduct dangerous to human
life;

is required to be disseminated by

interagency agreement, statute, or

other law.

(iii)

B. Maintenance

All documentation required under these
Guidelines shall be maintained by the
Intelligence Bureau in accordance with
general police department practice and
applicable municipal record retention
and destruction rules, regulations and
procedures. Under these rules and prac-
tices documents are retained for no less
than five years.

IX. COUNTERTERRORISM ACTIVI-
TIES AND OTHER AUTHORIZA-
TIONS

In order to carry out its mission of
preventing the commission of terrorist
acts in or affecting the City of New York
and the United States and its people, the
NYPD must proactively draw on available
sources of information to identify terrorist
threats and activities. It cannot be content
to wait for leads to come in through the
actions of others, but rather must be vigi-
lant in detecting terrorist activities to the
full extent permitted by law, with an eye
towards early intervention and prevention
of acts of terrorism before they occur.
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This Part accordingly identifies a number
of authorized activities which further this
end, and which can be carried out even in
the absence of a checking of leads, Pre-
liminary Inquiry, or Full Investigation as
described in these guidelines. The authori-
zations include both activities that are
specifically focused on terrorism and ac-
tivities that are useful for law enforce-
ment purposes in both terrorism and non-
terrorism contexts. The authorized law en-
forcement activities of the NYPD include
carrying out and retaining information re-
sulting from the following activities.

A. COUNTERTERRORISM ACTIVI-
TIES

1. Information Systems

The NYPD is authorized to operate
and participate in identification,
tracking, and information systems for
the purpose of identifying and locat-
ing potential terrorists and support-
ers of terrorist activity, assessing and
responding to terrorist risks and
threats, or otherwise detecting, prose-
cuting, or preventing terrorist activi-
ties. Systems within the scope of this
paragraph may draw on and retain
pertinent  information from any
source permitted by law, including in-
formation derived from past or ongo-
ing investigative activities; other in-
formation collected or provided by
governmental entities, such as foreign
intelligence information and lookout
list information; publicly available in-
formation, whether obtained directly
or through services or resources
(whether nonprofit or commercial)
that compile or analyze such informa-
tion; and information voluntarily pro-
vided by private entities. Any such
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system operated by the NYPD shall
be reviewed periodically for compli-
ance with all applicable statutory pro-
visions and Department regulations
and policies.

Visiting Public Places and Events

For the purpose of detecting or pre-
venting terrorist activities, the NYPD
is authorized to visit any place and
attend any event that is open to the
public, on the same terms and condi-
tions as members of the public gener-
ally. No information obtained from
such visits shall be retained unless it
relates to potential unlawful or terror-
ist activity.

OTHER AUTHORIZATIONS
General Topical Research

The NYPD is authorized to carry out
general topical research, including
conducting online searches and ac-
cessing online sites and forums as
part of such research on the same
terms and conditions as members of
the public generally. “General topical
research” under this paragraph means
research concerning subject areas
that are relevant for the purpose of
facilitating or supporting the dis-
charge of investigative responsibili-
ties. It does not include online
searches for information by individu-
als’ names or other individual identifi-
ers, except where such searches are
incidental to topical research, such as
searching to locate writings on a topic
by searching under the names of au-
thors who write on the topic, or
searching by the name of a party to a
case in conducting legal research.

2. Use of Online Resources Generally
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For the purpose of developing intelli-
gence information to detect or prevent
terrorism or other unlawful activities,
the NYPD is authorized to conduct
online search activity and to access
online sites and forums on the same
terms and conditions as members of
the public generally.

3. Reports and Assessments

The NYPD is authorized to prepare
general reports and assessments con-
cerning terrorism or other unlawful
activities for purposes of strategic or
operational planning or in support of
other legitimate law enforcement ac-
tivities.

X. PROTECTION OF PRIVACY AND
OTHER LIMITATIONS

A. General Limitations

The law enforcement activities author-
ized by this Part do not include main-
taining files on individuals solely for
the purpose of monitoring activities
protected by the First Amendment or
the lawful exercise of any other rights
secured by the Constitution or laws of
the United States. Rather, all such
law enforcement activities must have
a valid law enforcement purpose and
must be carried out in conformity with
all applicable statutes and Depart-
ment regulations and policies.

B. Construction of Part

This Part does not limit any activities
authorized by or carried out under
other Parts of these guidelines. The
specification of authorized law en-
forcement activities under this Part is
not exhaustive, and does not limit oth-
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er authorized law enforcement activi-
ties of the NYPD.

XI. RESERVATION

Nothing in these guidelines shall limit
the general reviews or audits of papers,
files, contracts, or other records in the
possession of the NYPD or City of New
York, or the performance of similar ser-
vices at the specific request of another
government agency. Such reviews, au-
dits, or similar services must be for the
purpose of detecting or preventing viola-
tions of law which are within the investi-
gative responsibility of the NYPD.

Nothing in these guidelines is intended
to limit the NYPD’s responsibilities to in-
vestigate certain applicants and employees,
or to pursue efforts to satisfy any other of
its legal rights, privileges, or obligations.
These guidelines are set forth solely for
the purpose of internal NYPD guidance.
They are not intended to, do not, and may
not be relied upon to create any rights,
substantive or procedural; enforceable at
law by any party in any matter, civil or
criminal, nor do they place any limitation
on otherwise lawful investigative and liti-
gative prerogatives of the NYPD or City
of New York.
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