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EXECUTIVE SUMMARY 

Buffalo Public Schools students and families have historically been subject to systemic inequities related 

to education and well-being. This paper aims to illuminate the policies, practices, and programs that 

have allowed those inequities to persist and highlights recommendations for holistic, preventative 

interventions that have opportunity to disrupt the “school-to-prison pipeline”—a concept that describes 

the significant risks that suspension and associated exclusionary discipline practices in schools place on 

children. Students who are suspended or expelled are up to twice as likely to be charged or convicted of 

a crime and incarcerated as young adults, significantly less likely to pursue college educations, and much 

more likely to live in poverty as adults.  

Weighing both ethical and efficacy considerations, Buffalo Public Schools should be moving toward 

elimination of practices such as suspension and other punitive discipline measures. Buffalo Public 

Schools has been one of the top-suspending school districts in New York State and disproportionately 

suspends students who already are experiencing educational disparities due to race, disability, and 

socioeconomic status. Particularly in light of the profound impacts of the COVID-19 pandemic, extended 

school closures, racial and political violence, and a mass shooting at a local grocery store, the practice of 

suspension must be reconsidered. Now is the time to prevent further harm to children and families who 

already have endured significant and acute trauma.  

We will make the case in this paper: 

● Suspension does not correct behavior or improve attendance, academic performance, or other 

indicators of student success; instead it puts both students and families in dangerous and 

compromising situations on a school, family, and community level. 

● In its daily suspension practices, Buffalo Public Schools consistently violates New York State 

Education Law, as well as its own policies related to safety and health, including the Code of 

Conduct and Wellness Policy.  

● The current system of suspensions discriminates against students and families with disabilities, 

as well as those who are low-income, do not speak English, and are Black and Latinx. 

● Use of positive behavior interventions and restorative practices and justice, as well as a focus on 

trauma-informed and community- and culturally-responsive approaches, can address the root 

causes of student issues, ultimately preventing suspensions and school exclusion.         

● Parents/caregivers, students, and community advocates must be full partners to co-produce a 

“whole school, whole community, whole child” approach to ensure students stay in school and 

obtain the support they need when exhibiting signs of mental, emotional, and behavioral 

distress. 
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Who We Are 

We are a coalition of advocates, including: 

Jessica Bauer Walker, BA, CHW: Jessica is a Buffalo Public Schools parent, Community Health Worker 

(CHW) and founder and Executive Director of the CoNECT (Community Network for Engagement, 

Connection and Transformation), which includes multiple collaborative initiatives including a Buffalo 

Public Schools Community Health Worker Parent Association and School Health and Wellness 

Collaborative of Buffalo.  As a mother to her own two children, CHW, facilitator, and community 

organizer, Jessica has worked for over a decade in Buffalo Public Schools in roles ranging from service 

navigation and care coordination for families to research, advocacy and policy change.      

Carly Hite, JD: Carly is a WNY-native and graduate of Stanford Law School who spent two years serving 

as a Skadden Foundation Fellow at the Legal Aid Bureau of Buffalo, Inc. In that role, she represented 

over fifty Buffalo Public Schools students in suspension hearings, manifestation determination reviews, 

discipline appeals, and related educational matters, including enforcing the rights of students with 

disabilities and students experiencing homelessness.  

Rae Shih, JD, MPP: Rae is Education Counsel at the New York Civil Liberties Union (“NYCLU”). She is a 

former high school math teacher and current Adjunct Professor in the Education Law Clinic at New York 

Law School. NYCLU is the New York State affiliate of the American Civil Liberties Union, and a non-profit, 

non-partisan organization with over 85,000 members and supporters. Through its Education Policy 

Center, the NYCLU advocates for equitable access to quality education for all young people in New York. 

The NYCLU is deeply devoted to the protection and enhancement of fundamental constitutional rights, 

including the right to an education. 

Dina Thompson, MA: Dina is the Executive Director and a founding member of the Erie County 
Restorative Justice Coalition and has served as an adjunct professor of Restorative Practice at the 
University at Buffalo Department of Social Work. She is licensed in Restorative Practice by the 
International Institute of Restorative Practices and has successfully implemented restorative practices 
and justice in schools, courts, and community.  She has trained over forty schools spanning Buffalo 
Public Schools and through Western New York, as well as hundreds of community members.    
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I. HISTORY AND BACKGROUND 

The issue of suspension in Buffalo Public Schools (“BPS”) is important to place in national and local 

context.  

1. School Discipline Is a Civil Rights Issue 

Nationally, BPS is not alone in experiencing disparate educational outcomes and an epidemic of 

suspension. The trends of high and disproportionate suspension have occurred across the country since 

the advent of “zero tolerance” policies in the 1990s. Today, millions of students are suspended 

throughout the U.S. each year. Similarly, the “school-to-prison pipeline” is well-documented throughout 

U.S. schools. One controlled study found that each suspension in ninth grade decreased the odds that a 

student would graduate from high school by 20%, and decreased the odds of a student attending a 

postsecondary institution by 12%. Another study found that Texas students who were suspended or 

expelled for a discretionary offense were 2.85 times more likely to have contact with the juvenile justice 

system during the following academic year. 

The suspension epidemic is not borne equally. As UCLA’s Center for Civil Rights Remedies has 

demonstrated, students of color, students with disabilities, and low-income students disproportionately 

are excluded from schools nationwide. This outcome owes both to bias–whether conscious or 

unconscious—in perceptions of students’ behavior and subsequent decision-making, as well as to 

structural inequalities related to racialized, concentrated poverty and poor outcomes across “social 

determinants of health”—the conditions of people’s daily lives that affect a wide range of health risks 

and outcomes. Across the United States, urban core neighborhoods tend to have limited access to safe 

and affordable housing, nutritious food, high quality healthcare and mental health services, parks and 

playgrounds to recreate, etc. These issues directly impact school readiness and mental, emotional, and 

behavioral well-being.  

Locally, Buffalo has additional vulnerability factors related to being one of the poorest and most 

segregated regions in the U.S., with a high degree of concentrated and racialized poverty particularly on 

the city’s East Side. Over 60% of white Buffalonians live in what is considered an above-average 

“opportunity area” (high in social determinants of health), compared to only 10% of Black Buffalonians.   

A myriad of indicators of well-being are missing in low-income neighborhoods where families who are 

Black, Indigenous, and people of color reside. For example, certain Buffalo hotspots have rates of lead 

poisoning that are eight times higher than Flint, MI. Lead poisoning has direct and significant impacts on 

brain development, learning, and impulse control.  

BPS and regional policies have both influenced and been influenced by poverty and segregation. In the 

1970s and 80s, BPS was ordered to implement a magnet schools program following a federal court 

ruling that the school district had discriminated for many years against students of color. For a period of 

time, BPS made significant progress on desegregation through “school choice” and the creation of many 

high-quality and specialty schools. When court supervision ended in 1995, the tools for creating high-

quality, diverse schools diminished. By 2013, BPS was one of the lowest performing school districts in 

New York State, and again, offered its students and families disparate opportunities by race and 

socioeconomic status. Six of BPS’s sixteen high schools had graduation rates lower than 40%, while City 

https://soeonline.american.edu/blog/school-to-prison-pipeline
https://soeonline.american.edu/blog/school-to-prison-pipeline
https://civilrightsproject.ucla.edu/research/k-12-education/school-discipline/closing-the-school-discipline-gap-equitable-remedies-for-excessive-exclusion#:~:text=and%20district%20levels.-,Closing%20the%20School%20Discipline%20Gap%3A%20Equitable%20Remedies%20for%20Excessive%20Exclusion,that%20may%20be%20enacted%20at
https://www.ojp.gov/ncjrs/virtual-library/abstracts/breaking-schools-rules-statewide-study-how-school-discipline-0
https://www.civilrightsproject.ucla.edu/resources/projects/center-for-civil-rights-remedies/school-to-prison-folder/federal-reports/the-high-cost-of-harsh-discipline-and-its-disparate-impact/UCLA_HighCost_6-2_948.pdf
https://kirwaninstitute.osu.edu/research/implicit-bias-school-discipline
https://kirwaninstitute.osu.edu/research/implicit-bias-school-discipline
https://www.cdc.gov/socialdeterminants/about.html
https://www.cdc.gov/socialdeterminants/about.html
https://www.apa.org/pi/ses/resources/publications/education
https://ppgbuffalo.org/files/documents/data-demographics-history/a_city_divided__a_brief_history_of_segregation_in_the_city_of_buffalo.pdf
https://ppgbuffalo.org/files/documents/data-demographics-history/a_city_divided__a_brief_history_of_segregation_in_the_city_of_buffalo.pdf
https://www.reuters.com/investigates/special-report/usa-lead-states/
https://www.reuters.com/investigates/special-report/usa-lead-states/
https://www.luc.edu/healthyhomes/leadsafeillinois/leadfacts/rippleeffectsofchildhoodleadpoisoning/
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Honors—with a disproportionately white and higher income student population—had a graduation rate 

of 96%. In 2014, concerned BPS parents filed a complaint with the U.S. Department of Education’s Office 

for Civil Rights (“OCR”) to address this equity issue. A subsequent OCR investigation produced evidence 

of racial inequality, and UCLA’s Center for Civil Rights Remedies was brought in to conduct a study and 

issue recommendations. Those recommendations were only partially implemented, and in 2020 parents 

again raised the issue.     

2. School-to-Prison Pipeline in Buffalo 

BPS has a documented history of problematic practices related to suspension. In 2010, student Jawaan 

Daniels was killed in a drive-by shooting during the school day. Jawaan had been suspended for 

“roaming” his high school’s hallways and was dismissed during the school day. The subsequent 

community outcry led to a revised Code of Conduct banning out-of-school suspensions for minor 

infractions. Parents and community leaders continued to raise issues related to how suspension was 

being excessively and discriminatorily applied, and New York State cited BPS for being more than twice 

as likely to suspend Black students and those with disabilities. In 2016, BPS contracted with the New 

York State Technical Assistance Center on Disproportionality (TAC-D) to conduct data analysis and 

training to assist BPS in addressing this issue. A report issued by the NY Equity Coalition in late 2018 

showed ongoing issues related to high and disproportionate rates of suspension during the 2016-2017 

school year.  

More recently, the COVID-19 pandemic, national and local political and racial unrest, increases in 

domestic and community violence, and the May 2022 mass shooting have had broad and far-reaching 

impacts on BPS children and families. CDC data show that adolescents are reporting record-high levels of 

mental health needs. The 2021 BPS Youth Risk Behavior Survey similarly reflects that more than half of 

BPS high school students were experiencing poor mental health. In particular, more than one in three 

students reported feeling sad or hopeless, and more than one in ten reported they had attempted 

suicide. Meanwhile, fewer students are aware of the mental health resources available to them, with 

less than one-third (29%) reporting they knew their school had a mental health clinic. Additionally, less 

than half, or 49%, of BPS high school students reported enjoying learning.  

At the same time, studies from McKinsey and the NWEA, among others, show that students are 

achieving at lower-than-ever levels on standardized academic testing, with learning losses greatest 

among low-income, urban students of color. Locally, the outcomes are concerning, even dire in many 

respects. According to BPS’s own data, 41% of students districtwide were “severely absent” during the 

2021-22 school year, missing at least 20% of school days. And although graduation rates have risen, this 

has happened concurrently with the New York State’s Regents exemptions for all students who passed a 

course between June 2020 and January 2022, thereby eliminating any standardized metric of student 

learning. In October 2022, NYSED released data showing that in BPS, math proficiency was at a mere 

15.3% (down from 20.9% in 2019) and English Language Arts proficiency was at 24.2% (down from 

24.7% in 2019). 

 

https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/better-choices-for-buffalos-students-expanding-reforming-the-criteria-schools-system
https://www.civilrightsproject.ucla.edu/research/k-12-education/integration-and-diversity/better-choices-for-buffalos-students-expanding-reforming-the-criteria-schools-system
https://buffalonews.com/news/local/education/parent-group-urges-feds-to-reject-new-district-civil-rights-plan/article_f5d2eea7-df95-57b0-8d8e-d09610d361db.html
https://buffalonews.com/news/students-death-inflames-suspension-policy-debate-street-shooting-adds-to-criticism-of-system/article_ac500373-39d0-5e52-96fe-4694141b2002.html
https://buffalonews.com/news/students-death-inflames-suspension-policy-debate-street-shooting-adds-to-criticism-of-system/article_ac500373-39d0-5e52-96fe-4694141b2002.html
https://equityinedny.edtrust.org/wp-content/uploads/sites/5/2019/08/Stolen-Time_2018.pdf
https://www.cdc.gov/media/releases/2022/p0331-youth-mental-health-covid-19.html#:~:text=According%20to%20the%20new%20data,hopeless%20during%20the%20past%20year.
https://www.buffaloschools.org/Page/20808
https://www.mckinsey.com/industries/education/our-insights/covid-19-and-education-the-lingering-effects-of-unfinished-learning
https://www.nwea.org/content/uploads/2022/07/Student-Achievement-in-2021-22-Cause-for-hope-and-concern.researchbrief-1.pdf
https://app.powerbi.com/view?r=eyJrIjoiNjhlYTA4NDctMDBiYi00OWZhLWI2MmEtNzdmODc4MmU3ZGQyIiwidCI6ImI1YTBkMDljLWE4NTgtNDQ2OS1iZjY4LTU1YWEwYWVlNjBkYSIsImMiOjN9
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II. CURRENT STATE OF SUSPENSION AND CODE OF CONDUCT IN BUFFALO 
PUBLIC SCHOOLS 

In the midst of these struggles, suspensions have risen to levels not seen in years. During the 2021-22 

School Year, BPS recorded at least 7,763 out-of-school suspensions (6,300 short-term or 5-day 

and 1,463 long-term or 6+ day)1—likely making it, yet again, the top-suspending district in the state. 

Recent data do not appear to reflect that these numbers are improving. As of November 2022, there 

have been over 3,200 suspensions (1,798 short-term and 1,462 long term).2 Research from the American 

Psychological Association suggests that, far from correcting student behavior or improving school 

climate, suspensions “may create, enhance, or accelerate negative mental health outcomes for youth by 

creating increases in student alienation, anxiety, rejections, and breaking of healthy adult bonds."  

1. Current Data Show Large Disparities in Students Suspended from School 

The data suggest that as many as one in six students was excluded from school this past year. This data 

is from BPS’s own data dashboard.3  

From our shared experience representing BPS students and families in short- and long-term suspensions 

and from BPS’s own data, suspensions also reflect systemic biases against certain subgroups of students. 

As illustrated in Figure 1, below, students with disabilities were suspended at nearly two times the rate 

of their non-disabled peers; students classified as “economically disadvantaged” were suspended at 2.5 

times the rate of non-economically-disadvantaged students; and Black students were suspended at 2.5 

times the rate of their white peers. 

 

 

 

 

 

 

                                                           
1 These data reflect duplicated suspension counts. The unduplicated count—that is, the number of students who 

were suspended at any point—is 4,542 (3,368 short-term/five-day and 1,174 long-term/6+ day). 

2 Because the BPS data dashboard is updated nightly, these suspension rates may have changed slightly.  

 
3 BPS’s publicly-available data regarding student behavior is notable in its limitations. Although BPS maintains an 

online Data Dashboard, which updates with real-time information on students who are suspended in the short- 
and long- term, the Dashboard uses inaccessible language and is missing important information. The Dashboard, 
for example, includes only formally-documented suspensions—i.e., those reported by individual administrators, 
similar to how attendance is taken. This leaves room for under-reporting, as we understand happens at schools 
when students are informally “sent home” for alleged misbehavior. Several other shortcomings are addressed 
below. As a result, we are truly only seeing the tip of the iceberg. 

https://app.powerbi.com/view?r=eyJrIjoiYWY3MmFjNjEtOGFhNi00OWRkLTgyZjgtYWY3MmRiNWM4NTllIiwidCI6ImI1YTBkMDljLWE4NTgtNDQ2OS1iZjY4LTU1YWEwYWVlNjBkYSIsImMiOjN9
https://equityinedny.edtrust.org/wp-content/uploads/sites/5/2019/08/Stolen-Time_2018.pdf
https://www.apa.org/pubs/reports/zero-tolerance.pdf
https://www.apa.org/pubs/reports/zero-tolerance.pdf
https://app.powerbi.com/view?r=eyJrIjoiYzExMmEwZWItNTRmNS00YjllLTg3NTAtN2E0ZTJkMWVhYjBmIiwidCI6ImI1YTBkMDljLWE4NTgtNDQ2OS1iZjY4LTU1YWEwYWVlNjBkYSIsImMiOjN9
https://app.powerbi.com/view?r=eyJrIjoiYWY3MmFjNjEtOGFhNi00OWRkLTgyZjgtYWY3MmRiNWM4NTllIiwidCI6ImI1YTBkMDljLWE4NTgtNDQ2OS1iZjY4LTU1YWEwYWVlNjBkYSIsImMiOjN9
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Figure 1: 2021-22 School Year Unduplicated Suspensions as a Percentage of Enrollment by Race, Socio-

Economic Status, and Special Education Status 

 

         

2. Suspension Rates Increase, Even as Attendance Rates Drop 

Suspensions compared to enrollment do not tell the day-to-day story. Suspensions compared to 

attendance rates provide more insight into problematic practices.  

In NYC, suspensions were down 16% over the first half of the 2021-22 school year, compared to pre-

pandemic levels—an outcome one might expect given historically low attendance rates. But in BPS, 

suspensions did not fall even as attendance did. What’s more, given that students of color, students 

with disabilities, and economically-disadvantaged students had the largest drop in attendance rates 

during the 2021-22 school year, one would expect an associated drop in those groups’ suspension rates. 
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Instead, these students still experienced the highest rates of suspension, and for some groups, the 

proportion of suspensions increased. 

3. Students Face Long Suspensions, Severely Disrupting Their Academic Progress 

The BPS Data Dashboard does not include information on the lengths of long-term suspensions, even 

though it provides that information with respect to short-term suspensions. We call on BPS to start 

reporting this important data to ensure transparency and accountability. Even though we lack access to 

the full quantitative picture, we know from our own experiences representing students that many are 

suspended from school for several months at a time, frequently without any instruction to ensure they 

continue progressing in the curriculum. We also have concerns that students of color, students with 

disabilities, and students from low-income backgrounds may be receiving disproportionately long terms 

of suspension—concerns we cannot substantiate (and, if substantiated, remedy) without access to 

better data.  

Table 1. Suspensions & Average Daily Attendance Rates in the Buffalo Public School District, 2018-

2019, 2021-2022 

BPS Students 

Average Daily 

Attendance, 2018-

2019 

%  of Short-Term 

Suspensions 2018-

2019 

Average Daily 

Attendance, 2021-

2022 

% of Short-Term 

Suspensions 2021-

2022 

Black 87.27% 65.4% 77.80% 62.3% 

Latinx 85.01% 17.9% 74.27% 18.2% 

White 89.22% 11.2% 81.60% 10.9% 

Asian 91.38% 1.4% 83.12% 2.8% 

Native 86.11% 0.6% 73.11% 0.6% 

Multi-Racial 88.93% 3.2% 79.95% 5.2% 

Special 

Education 
85.48% 34.9% 75.23% 31.6% 

Economically 

Disadvantaged 
86.81% 90.7% 77.04% 84.5% 

Source: BPS Data Dashboard 

4. Unconstitutionally Vague and Subjective Discipline Code Language 

Far too many BPS students are suspended for minor, non-violent infractions. The primary driver for this 

is subjective language in the discipline code, such as “defiant or disrespectful behavior.” The specific 

behavior/language that is classified as “defiant” or “disrespectful” is not defined by BPS in the 
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disciplinary code. Rather, what qualifies as such is left to the discretion of teachers, administrators, and 

school personnel who determine subjectively if a student is being defiant. This subjectivity paves the 

way to discriminatory application. Students of color are more than twice as likely as their white peers to 

be suspended for minor infractions, which is a common outcome of subjective discipline code language 

across districts. 

According to the district data dashboard, over the past five school years (excluding hybrid learning years 

2019-2020 and 2020-2021), the infraction with the most students suspended for five or fewer days is 

District Code 38: “Defiance of Authority/Insubordination.”4 During the 2021-2022 school year, “Defiance 

of Authority/Insubordination” resulted in 22.75% of total short-term suspensions; 82.47% of those  

students identified as Black or Latinx (despite those groups making up only 61.5% of the total average 

daily attendance rate). The related infraction of “Disrespectful Behavior” resulted in an additional 6.56% 

of suspensions in 2021-2022, with Black and Latino students serving 80% of these suspensions.  

Looking back to pre-pandemic years, this pattern persists. In 2018-2019, Black and Latinx students 

served 85.70% of “Defiance of Authority/Insubordination” suspensions. 

Table 2. Top 5 Reasons for Short-Term Suspensions in Buffalo Public School District 2018-2019, 2021-

2022 

Infraction Code 2018-2019 
% Black & 

Latino 
2021-2022 

% Black and 
Latino 

Defiance of Authority/ 

Insubordination 
38 (#1) 23.03% 85.70% (#1) 22.75% 82.47% 

Fighting 57 (#2) 19.45% 84.89% (#2) 18.58% 84.26% 

Disrespectful  

Behavior 
46 (#3) 13.35% 84.50% (#3) 9.56% 80.90% 

Inciting or 

Participating in 

Disturbance 

58 (#5) 5.53% 85.54% (#4) 7.19% 82.43% 

Cutting Class 22 (#4) 5.83% 80.15% (#5) 5.97% 84.13% 

Source: BPS Data Dashboard 

Students with disabilities and students who are economically disadvantaged also experience a large 

portion of suspensions for these subjective infractions. In 2021-2022, students with disabilities served 

                                                           
4 Prior to the 2016-2017 school year, Code 38 “Defiance of Authority/Insubordination” code was classified as 

“Insubordination (INS).” For consistency, when referring to this infraction type for years prior to 2016-2017 we will 
refer to infractions listed under INS as it is equivalent to “Defiance of Authority/Insubordination” in the disciplinary 
code. 

https://www.buffaloschools.org/Page/99646#C1
https://www.pnas.org/doi/10.1073/pnas.1808307116
https://www.pnas.org/doi/10.1073/pnas.1808307116
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32.6% of “Defiance of Authority/Insubordination” suspensions and 35.4% of “Disrespectful Behavior” 

suspensions, despite having one of the lowest attendance rates. Students who are economically 

disadvantaged saw similar disproportionality: 68.7% of students enrolled in the school district were 

considered economically disadvantaged, yet they served 87.1% of “Defiance of 

Authority/Insubordination” suspensions and 89.2% of “Disrespectful Behavior” suspensions.  

5. Due Process Ignored in Suspension Procedures 

The data and our experience also reflect the district’s disregard for students’ constitutional and 

statutory rights. The procedural protections deemed necessary by the New York State Legislature, New 

York Commissioner of Education, and the United States Supreme Court, among others, require that 

parents of students facing suspension be provided proper notice and the opportunity for the student to 

tell their side of the story, either at a parent conference or a timely hearing before a neutral decision-

maker. Unfortunately, far too often BPS fails to protect these basic and fundamental civil rights or 

knowingly and purposefully violates them.5 

For example, state law requires that students facing long-term suspensions receive formal hearings by 

the fifth school day of missed school. But during the Spring of 2022, hearings routinely were held ten to 

twenty school days after a student’s initial exclusion. State law is clear that, in such instances, students 

may return to school until their hearing is held. However, school principals—either unaware of this right 

or feeling unconstrained by it—turned students away at the door, resulting in their missing weeks of 

instruction unlawfully. Similarly, state law requires that parents receive written notice of short-term 

suspensions, via certified mail or hand-delivery, within 24 hours. Parents frequently received the notices 

late and via regular mail, or even phone; many never received any written notice.  

State law also requires that students receive two hours of tutoring from a certified instructor during 

their suspensions, so as not to completely fall behind. Most students we have worked with did not 

receive any instruction or assignments. Those who did were often told to access assignments in their 

online learning platforms but not offered any live instruction. The remaining students had scattered 

access to virtual tutoring, without any consideration for (a) their individual learning needs and/or 

disabilities that might affect their ability to succeed in a virtual environment and (b) their internet 

access, despite the well-documented digital divide in Buffalo. This school year, the confusion continues, 

as students have been given conflicting advice both prohibiting them from campus, but also being 

assigned to school-site alternative instruction. Most students continue to receive only virtual alternate 

instruction, even for months-long suspensions. To be clear, this extended virtual learning for students 

with disabilities likely violates federal laws.  

Additionally, there is an added layer of inaccessibility for parents who do not speak English as a primary 

language. Under federal law, districts are required to provide translations and interpretation in the 

                                                           
5 Over the course of her fellowship, Ms. Hite represented primarily BPS students, but she also represented roughly 

two dozen students from suburban districts. She observes that she never encountered a delayed hearing outside 
of BPS. She only once encountered improper notice. That outside district swiftly heard the family’s appeal and 
expunged the suspension from the student’s record. The Constitution of the United States, the Constitution of the 
State of New York, and New York Education Law apply equally to suburban and urban school districts; suggestions 
from BPS officials to the contrary are offensive to the families and students they serve and repugnant to the civil 
rights movement that produced those protections. 

https://www.wgrz.com/article/news/local/ntia-broadband-map-further-highlights-digital-segregation-in-buffalo-and-wny/71-e4e1a653-7506-41e3-b7e5-bf194072c72b
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parents’ dominant language. However, BPS sends suspension and hearing notices home only in English, 

and commonly makes phone calls to parents in English. In these instances, students are often put in a 

position of having to translate their own notices. At a suspension hearing where BPS did provide an 

interpreter, an advocate had to step in and interpret when the interpreter did not know the words.  

6. Due Process Ignored by the Board of Education 

Appeals made to the Board of Education have not been answered. State law entitles students to appeal 

their suspensions to the Buffalo Board of Education (“the Board”). The Board, in turn, “shall make its 

decision…upon the record before it”—that is, Board action is mandatory. The BPS Board has failed to 

issue any decision, written or oral, on any of the seven written appeals it received, via hand-delivery, 

last spring.  

Adding to the confusion for parents and advocates is that the timeline for filing an appeal is unclear.  

There are three different timelines, depending on which document is referenced. The suspension 

disposition letter provides only five days for families to submit an appeal to a “review officer,” ostensibly 

Director of the Office of Pupil Personnel, Dr. Sharon Brown. The Code of Conduct states families have 

two weeks to submit an appeal to the Board. And Board policies state families have 30 days to appeal to 

the Board. Three sources; three timelines, creating unfair confusion for students and families. To be 

clear, the Board cannot enforce any timeline that is less than two weeks. Other districts in NY state 

allow 30 days for an appeal.  

Consequently, several parents have petitioned the NYS Commissioner of Education for review of BPS 

suspensions. As of October 2022, at least one appeal has been sustained, wherein the Commissioner 

found that BPS violated notice and hearing requirements and ordered the Board to expunge the 

student’s suspension. Two more petitions were settled by the district’s counsel, over six months after 

they were filed with the Board. Although these decisions are useful in confirming the district’s legal 

violations, they are an imperfect vehicle for reform. Appeals to the Commissioner, while often sustained 

in cases of district malfeasance, almost always occur after the student has returned to regular 

instruction and the damage is done. Relying on appeals to protect students’ rights is not sufficient. 

Rather, the district must be held accountable for honoring students’ rights at the moment of discipline 

and in its internal processes. Given our experience with the district, we believe achieving this will 

require intervention by the State Education Department, U.S. Department of Education, the NYS 

Office of Special Education, and/or the Office of the New York State Attorney General.   

Lastly, we highlight key themes raised by students related to suspension and the associated issues of 

exclusionary and punitive disciplinary practices. BPS students report a lack of choice and voice when 

they break a rule or are involved in a conflict with a peer or school staff. Many express behavioral 

challenges as manifestations of poor mental and emotional health, a disability, and/or trauma. Others 

state that they “made a mistake,” such as having something in their bag or coat they did not intend to 

bring to school but were not given a chance to explain themselves. As reflected in the data above, a 

significant proportion of suspensions are for subjective behaviors such as insubordination and 

disrespect, which students often experience as misunderstandings and lost opportunities to resolve an 

error. Many students have stated that they have gotten into fights because someone is bullying them 

(and often have tried and failed to obtain adult support), and others have been suspended for filming 

instances of bullying at their schools. Students report that they are “never allowed to have a bad day.” 

https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
http://www.counsel.nysed.gov/Decisions/volume62/d18205
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Additionally, practices such as daily searches of students’ belongings when entering school, detention 

for being late (usually without regard for the reason the student is late), and extensive use of informal 

practices such as in-building suspension and sending students home for the day (an unlawful suspension 

by definition) drive students out of supportive learning environments and break their bonds with adults 

in the school district. These are tragic missed opportunities for students to receive support and 

mentorship, resulting in students feeling like they do not belong in school and leading to repeated 

suspensions and absenteeism.  
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III. RECOMMENDATIONS 

In summer 2022, BPS conducted its first systematic review of the BPS Code of Conduct in over three 

years. As has occurred in previous reviews, families and community members provided many 

suggestions; the primary request was for the Code of Conduct to actually be implemented. The Code of 

Conduct, as written, contains many trauma-informed, restorative, and multi-tiered, school-wide 

responses to difficult behaviors. It also outlines progressive responses designed to address root causes, 

rather than punish students for their life circumstances. Our primary recommendation echoes what 

parents and advocates have been requesting for years: BPS must faithfully implement its own Code of 

Conduct through an action plan co-created with families and the community to ensure accountability 

and transparency.  

Given the longstanding issues with violations of state law and the impact suspension and exclusionary 

discipline are having on children’s civil and educational rights, we also recommend state action on this 

issue. BPS continues to flagrantly disregard families’ written appeals, as well as other requests for 

more transparent and equitable policies and procedures. The state, as the source of nearly 83% of the 

BPS annual operating budget,6 has a vested financial interest in students’ success and therefore 

should take greater action to hold the district accountable to state law. 

The recommendations below are specific areas that should be considered in the creation of an action 

plan. These recommendations have been developed in consultation with parents, students, advocates, 

and a wide variety of practitioners with expertise in education, law, public health, and restorative 

justice.  

1. Remedy Violations of Students’ Rights Immediately  

a. Ensure compliance with the BPS Code of Conduct and New York State Education 

Law when a student is facing suspension. 

Many teachers, staff, and administrators seem unaware of the proper procedures related to New York 

State Education Law and the BPS Code of Conduct. Adequate training and technical assistance are 

urgently needed so that student rights are protected. 

In particular, BPS must provide comprehensive, transparent, and ongoing training for the hearing 

officers designated by the Superintendent to preside over long-term (formal) suspension hearings. 

Those individuals are not lawyers and, in our experience, are poorly trained in the basic requirements of 

due process and New York Education Law. Notably, BPS’s choice to use lay hearing officers differs from 

suburban districts, in which hearing officers are typically BOCES attorneys. 

Additionally, BPS should provide checklists to all school administrators that outline requirements that 

must be met before a child can be suspended. This should include parents receiving written notice by 

certified mail within 24 hours and the opportunity for a parent conference with the school administrator 

and “complaining witnesses,” as well as assurance of compliance with protections required for students 

                                                           
6 See District Data – School Funding Transparency, NYSGOV (last visited Sept. 29, 2022), 

https://openbudget.ny.gov/sft/sft-districts.html.  

https://www.buffaloschools.org/Page/99646#C1
https://www.buffaloschools.org/Page/99646#C1
https://openbudget.ny.gov/sft/sft-districts.html
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with disabilities and families with limited English proficiency. Sample checklists can be found in the 

Appendix C. Lastly, audits of school discipline data should be regularly conducted and publicly published 

to uncover patterns that reveal a larger issue, such as overuse of insubordination suspensions or 

students with many repeated suspensions. 

b. Expand language access and ensure 

protections for students with 

disabilities.  

Federal law requires that all notices of suspension be 

provided in the parent’s dominant language and that 

interpreters be available for all principals’ conferences and 

long-term suspension hearings. Currently, short- and long-

term suspension notices are in English only, and many 

parents report not receiving interpretation services at 

hearings. BPS must immediately hire translators to translate 

notices into the seven most dominant languages in the 

district: Spanish, Arabic, Bengali, Karen, Swahili, Somali, and 

Burmese. And it must hire interpreters to assist with 

meetings and hearings. Students must not be de facto 

interpreters for their parents.  

Additionally, many students with disabilities are suspended 

when their behaviors are related to a documented 

diagnosis. Review of a student’s Individual Education Plan 

(“IEP”), Behavioral Intervention Plan (“BIP”), or 504 Plan 

should be cross-referenced to ensure that students are not 

being punished for having a disability and/or a lack of 

required accommodation that may have triggered a 

challenging behavior. 

c. Implement transparent long-term 

suspension referral procedures.  

Under New York law, before a student can be suspended for 
more than five days, they are entitled to a hearing with the 
Superintendent or a designee in the Superintendent’s office. 
This hearing can be waived only by the student or parent, 
not by the school district. In BPS, these hearings often occur 
after five school days have elapsed, resulting in an unlawful 
(and unconstitutional) deprivation of the student’s right to 
an education while they wait for their referral to be 
evaluated. BPS must ensure it has the resources to hold 
timely hearings as required by law.  

One way to do this is to reduce the number of long-term suspensions, especially for minor infractions. 
This would both cut down on the number of students missing school without good reason and reduce 

Example 1: Improve Language Access 

“Nour'' was suspended for allegedly 

bringing brass knuckles to school. 

While we do not condone the 

student’s behavior, the decision was 

motivated by longstanding bullying 

and a very real concern for safety. 

These are issues that can and should 

be addressed by the school with Nour’s 

parent. Despite knowing that Nour’s 

parent spoke little English, the district 

sent all notices home written only in 

English and conducted the hearing 

without an interpreter, instead 

requiring that Nour interpret for their 

mother. Federal law is clear on this 

issue: school districts must translate 

important documents (including 

suspension notices) and provide 

interpreters for important meetings 

(including suspension hearings) for 

limited English proficiency (“LEP”) 

parents. An attorney appealed the 

suspension. The district’s response was 

that, yes, it had erred in not providing 

translation and interpretation; but, no, 

it would not provide the remedy 

clearly contemplated under state law, 

namely an expungement of the 

suspension. That outcome, the official 

explained, was unfair to the district 

(“egregious,” in their words). The 

district, apparently, stood above the 

law, unlike the student whom it had 

excluded from instruction for over a 

month.  

https://www2.ed.gov/about/offices/list/ocr/letters/colleague-el-201501.pdf
https://www.buffaloschools.org/Page/86881
https://www.buffaloschools.org/Page/86881
https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
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the number of formal hearings for which the district is legally responsible. BPS should designate district 
personnel—well-trained in the law of due process as it applies to student discipline—to review requests 
for suspensions of greater than five days, to ensure that they are not being overused for minor 
misbehaviors. Students should never be suspended for minor infractions, especially not for more than a 
week of school. Further explanation of this process and examples from other school districts in New 
York can be found in Appendix B.  

d. Clarify procedures to appeal short- and long-term suspensions. 

BPS’s appeals procedures are complex and confusing, difficult even for trained attorneys to navigate. To 

facilitate meaningful oversight and commitment to state and federal law, these procedures must be 

streamlined and made more transparent. The standard notices sent home to families about short-term 

suspensions provide no information about how to appeal a short-term suspension. With regard to long-

term suspensions, and as detailed in Appendix B, the standard notices sent to families, the BPS Code of 

Conduct, and the BPS Board Policies each outline a different appeals procedure. These three written 

documents comprise three different, conflicting procedures. We are unaware of any parent who has 

successfully navigated an appeal without the assistance of an attorney. Additionally, the Board does not 

appear to have any internal procedures for resolving appeals it does receive, and there are often wait 

times of months, requiring regular follow-ups from attorneys, to receive a reply.  

 

We recommend that BPS (1) establish a single, accessible appeals process granting up to 30 days for 

parents to respond, (2) that this process be explicitly outlined in suspension notices, and (3) that the 

Buffalo Board of Education set a 14 day time limit for responding to appeals, after which parents may 

proceed with a petition to the Commissioner of Education (or similar review official, as outlined in 

Appendix B). This would ensure that either the Board reviews the appeal to ensure legal compliance or, 

if not, the parent has another avenue through which to seek oversight and accountability. 

 

2. Ensure Accountability, Fairness, and Transparency in the Suspension and 

Diversion Process 

a. Create a Code of Conduct that is accessible to all within the BPS community. 

To ensure administrators, school staff, students, and parents/caregivers understand their rights and 

responsibilities, it is imperative that BPS make its Code of Conduct as accessible as possible. The current 

Code has historically been difficult to locate on the district’s website, is lengthy, and does not include a 

summary or other student- friendly or low-literacy version.  

BPS should make its Code of Conduct more understandable and user-friendly by including diagrams and 

charts of the discipline process and making use of varying text size to emphasize key points/make 

scanning for specific information easier, as Syracuse City School District’s Code of Conduct does. BPS 

also should create a “Quick Reference” version that highlights specific behaviors. As discussed above, 

BPS also must ensure that translated versions of the Code of Conduct are available on its website in the 

most common languages within the district (Spanish, Arabic, Bengali, Karen, Swahili, Somali, and 

Burmese). 

https://www.buffaloschools.org/Page/99646#C1
https://www.syracusecityschools.com/districtpage.cfm?pageid=984#:~:text=The%20goal%20of%20the%20Syracuse,process%20rights%20of%20the%20individual.
https://www.syracusecityschools.com/tfiles/folder984/Quick%20Reference%2022-23%20Book.pdf
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b. Provide greater transparency in the district’s Data Dashboard 

We applaud the district for creating the publicly available, and regularly updated Data Dashboard. But 
we urge the district to provide greater transparency through this tool by adding several key elements.  

The Dashboard, for example, heavily emphasizes the number of “unsuspended students,” conspicuously 
drawing attention away from the civil rights issue the data are meant to track. The Dashboard also does 
not include a reference guide for terms such as “parent conference in lieu of suspension.” These terms 
should be updated to reflect the number of suspended students and to better define terminology. 

Additionally, the Dashboard does not track data on other concerning forms of exclusionary and punitive 
discipline, such as detention and in-building suspensions; nor does it report on the use of restorative 
practices in lieu of suspensions. And it does not state the lengths of long-term suspensions, obscuring 
the fact that many students are suspended for several months at a time. These data points should be 
added to the Dashboard immediately. 

c. Ensure positive behavior interventions and restorative practices are utilized 

before suspension. 

The BPS Code of Conduct states: “If [student’s] inappropriate or disruptive behavior is assigned to two or 

more levels, then, whenever possible, the lowest level of intervention and disciplinary response should be 

used first. For example, if a student refuses to follow directions, school staff and principals should first 

use intervention strategies and responses in Level 1 before moving to Level 2." The Code of Conduct lays 

out a broad set of options at each level, including, in addition to out-of-school suspension: community 

conferencing, referral to a mentoring program, referral to school-based health or mental health clinic, 

restorative justice, guidance conference, in-school suspension, detention, referral to Student Support 

Team, or a functional behavioral assessment. 

A clear framework is needed to ensure that positive behavior interventions, parent conferences, and 

restorative practices/restorative justice are utilized before a suspension is issued. BPS tracks parent 

conferences in lieu of suspensions, and the number is disproportionately low compared to the number 

of suspensions, accounting for only 13% of potential student discipline for 2021-2022. Currently, there is 

no tracking of positive behavior interventions or restorative conferences. Increased capacity for school-

wide (e.g., morning meetings/circles to build relationships between students and develop social 

emotional learning) and targeted interventions (e.g., “check in-check out” to set behavior goals and 

accountability for a student) is needed to move from a reactive, punitive approach to discipline, to one 

that is proactive and restorative.  

Significant training and technical assistance are also necessary for effective implementation of 

restorative practices and restorative justice, an umbrella of tools that educators can use to establish 

positive relationships with all students and stakeholders. Restorative practices also are used to respond 

to conflict and repair relationships that have been damaged. Their philosophical foundation is built on 

the belief that we are all connected through a web of relationships and, when wrongdoing occurs, the 

web becomes torn.7  

                                                           
7 Kline, 2016; Vaandering, 2014.  

https://www.buffaloschools.org/Page/99646#C1
https://www.iirp.edu/
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“I don’t know if teachers or administration have any training on mental health, but especially our generation 

deals with a lot of it…I know me, I don’t go to school because of my mental health and I feel like it’s not taken 

serious because it’s mental and not physical and because I’m a kid.”  

- 10th grade student 

 

Restorative practices have been shown to help build social 

and emotional skills by focusing on relational practices that 

empower students to resolve conflict. Restorative practices 

provide an alternative that not only addresses conflicts and 

problems in schools, but restores and heals students in a 

holistic manner, creating space for empathy, relationship 

building, and positive developmental outcomes. Restorative 

justice holds individuals accountable for their actions by 

focusing on positive conflict resolution, while moving away 

from focusing on rules broken and punishment. Although 

BPS has a stated commitment to restorative practices and 

justice, implementation is uneven and restorative 

conferencing rarely is utilized in lieu of suspension.  We 

have heard many times from building and District 

administrators “we can have a restorative [conference], but 

first there will be consequences,” which reflects a 

fundamental misunderstanding of how this theory is put 

into practice.   

BPS should revise its Long-Term Suspension Request Form 

(the current method by which principals refer students to 

the Superintendent for long-term suspension hearings) to 

require that any time a student is referred for a long-term 

suspension hearing, principals provide written 

documentation of prior, non-punitive attempts to address 

the student’s needs. Such documentation might also include 

evidence of compliance with state law due process 

requirements, such as legally-sufficient notice regarding the suspension, as well as the principal’s 

attempt to schedule a conference regarding the incident. It also should include evidence of prior 

attempts to utilize restorative practices/justice. Failure to provide such documentation should be 

grounds for the Superintendent rejecting the long-term-suspension referral.  

d. Work with community-level hearing advocates and transition coaches. 

There is an inherent conflict of interest in that BPS employs its own district employees as hearing 

officers to render “impartial” decisions regarding suspension referrals. What is more, many parents 

attend suspension hearings without an attorney or trained advocate, further disadvantaging them. BPS 

should follow the lead of the Syracuse City School District (“SCSD”) by contracting with a community-

Example 2: Use Restorative Practices 

“Jordan” a high school senior on their 
way to a four-year college, was 
suspended for using inappropriate 
language with a teacher. This 
suspension was the first in Jordan’s 
entire K-12 career. Jordan’s parent 
received a phone call notifying her of 
the suspension, but nothing in writing. 
When she, and later an attorney, 
attempted to clarify the terms of the 
suspension, no one from the school 
returned their calls. By the time of the 
long-term suspension hearing, Jordan 
had missed six days of school without 
any alternate instruction. At that point, 
the school agreed to permit Jordan’s 
immediate return and to arrange the 
restorative conference more 
appropriate to the situation. The 
administration, family, and teacher all 
reported that the restorative 
conference was successful in resolving 
long-standing issues between Jordan 
and the teacher. Given BPS’s many 
public statements endorsing its use of 
restorative practices, that should have 
been the first response.  

 

https://nepc.colorado.edu/publication/restorative-justice
https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
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based organization to retain 9-10 independent advocates to represent students at hearings. Doing so 

would offer a tool for better protecting student’s statutory and constitutional rights.   

In 2013, the Office of the New York State Attorney General (“AG’s Office”) investigated SCSD for its 

student discipline practices. The AG’s Office and SCSD entered into a settlement agreement whereby the 

district agreed, among other changes, to fund full-time community advocates to work with each and 

every student facing a long-term suspension. The community advocates serve as lay advocates at the 

suspension hearings and manifestation determination reviews, paying close attention to procedural and 

factual errors; draft “intervention plans” for students whose charges are upheld; and ensure provision of 

meaningful alternate instruction during any period of exclusion. The same advocate then serves as a 

“transition coach,” working intensively with students for the first two weeks following their return and 

then moderately for the next six months. Syracuse currently employs six community 

advocates/transition coaches for its roughly 20,000 students.  

According to data from the New York Education 

Department, since the AG’s Office’s investigated SCSD, 

suspensions there have decreased from a high of nearly 20% 

in 2012 to roughly 10% of students in 2017 (the most 

recently-available public data). 

Although this proposal might be costly, it should be 

reviewed within the context of the recent unprecedented 

injection in fiscal aid (nearly $300 million) and the district’s 

having recently expanded its costly corps of School Resource 

Officers (despite, according to the nonpartisan 

Congressional Research Office, “[t]he body of research on 

the effectiveness of SRO programs [being] limited” and 

“[t]he research that is available draw[ing] conflicting 

conclusions about whether SRO programs are effective at 

reducing school violence”).8  

e. Require witnesses to testify at long-

term suspension hearings. 

Under current state law, “[h]earsay evidence is admissible in 

administrative hearings and may, under appropriate 

circumstances, form the sole basis of an agency’s 

determination.” Nevertheless, “when the hearsay evidence 

is seriously controverted, ‘common sense and elemental 

                                                           
8 See also Lucy C. Sorenson, et al., Annenberg Inst. for Sch. Reform at Brown Univ., The Thin Blue Line in Schools: 

New Evidence on School-Based Policing Across the U.S., EdWorkingPaper: 21-476 (2021) (“The results from our 
analysis indicate SROs noticeably change school environments and student outcomes. Contrary to frequently cited 
objectives of SRO programs, the introduction of a full time SRO appears to increase gun-related offenses, perhaps 
due to increased detection and reporting activities of the police officer within the school. It also marginally 
increases the likelihood of a school shooting. At the same time, the introduction of an SRO does appear to improve 
general student safety by decreasing non-firearm related violent offenses, such as physical attacks and fights. This 

Example 3: Need for Timely Hearings 
and Witnesses 

“Zein” is a fifth grader who was 
accused in late May of “using racist 
slurs” and “causing violence” at their 
school. Zein’s hearing was not 
scheduled until the last day of school 
in late June. Under state law, Zein was 
entitled to attend school until the 
hearing occurred, but the principal 
turned them away. When the hearing 
finally took place, the only testimony 
presented by the school was that Zein 
had called a teacher “an old grandma.” 
The charges were dismissed and 
ordered expunged from Zein’s record. 
But that outcome cannot make up for 
Zein missing an entire month of school, 
on the heels of having missed 15 
months during COVID closures. Zein 
already was far behind grade level, and 
they fell even further behind. Even 
with these challenges, Zein was not 
recommended for summer school but 
was recommended for promotion, 
despite failing nearly every class. 

 

https://ag.ny.gov/sites/default/files/pdfs/bureaus/civil_rights/Syracuse_City_School_District_AOD-Executed.pdf
https://communityalternatives.org/programs/youth-services/#Student-Advocacy-Program
https://data.nysed.gov/archive.php?instid=800000040902
https://data.nysed.gov/archive.php?instid=800000040902
https://buffalonews.com/news/local/education/infusion-of-state-federal-aid-gives-schools-an-unprecedented-funding-boost/article_8ed4d2c6-97bf-11eb-bf6c-075d332a35bf.html
https://buffalonews.com/news/local/education/infusion-of-state-federal-aid-gives-schools-an-unprecedented-funding-boost/article_8ed4d2c6-97bf-11eb-bf6c-075d332a35bf.html
https://sgp.fas.org/crs/misc/R43126.pdf


16 
 

fairness suggest that’ it may not constitute the substantial 

evidence necessary to support the authority’s 

determination.”9  

To prophylactically address hearing officers relying upon 

contradicted hearsay, the NYC Chancellor’s Regulations 

require that at least one “complaining witness” to the event 

testify at a long-term suspension hearing. The Regulations 

further explicitly state that a student may not be found 

guilty based exclusively on hearsay.  

BPS might adopt a policy requiring that at least one 

complaining witness be present at all long-term suspension 

hearings. This requirement would ensure that students are 

not suspended merely through word-of-mouth recitation of 

events, a process which often leads to distortions and unfair 

exclusion.  

f. Create an oversight structure to ensure 

suspension procedures and Code of 

Conduct are followed. 

Parents, advocates, and attorneys report a regular and 

consistent failure to adhere to state and federal law in the 

conduct of hearings, and confusion related to fundamental 

principles of due process. BPS hearing officers are lay 

officials who do not appear well-trained in the law of 

student discipline. There is often confusion in hearings 

related to fundamental principles of due process, e.g. the 

right of students to confront any witnesses against them, 

and the requirement that hearings be separated into separate phases of (a) fact-finding  and (b) 

disposition (additional detail on this matter can be found in Appendix B).  

BPS should appoint an independent Oversight Officer to monitor compliance with legal procedures, as 

SCSD did in the wake of the AG’s Office’s investigation, and/or a suspension advisory board of diverse 

stakeholders (school and district personnel, parents, students and practitioners with expertise in various 

                                                           
benefit comes at a high cost of increased disciplinary responses both by the school and law enforcement. We find 
that SROs increase the incidence of in-school suspension, out-of-school suspension, expulsion, police referral and 
arrest, particularly in middle and high schools. For many of these disciplinary consequences, the increased use of 
punishment is over two times larger for Black students than White students, and significantly larger for students 
with disabilities than students without disabilities. SROs also increase the rate of chronic absenteeism, a likely 
portent of long-term educational consequences for students.”), 
https://edworkingpapers.com/sites/default/files/ai21-476.pdf. 

9 McGillicuddy’s Tap House, Ltd. v. N.Y.S. Liq. Auth., 57 A.D.3d 1052, 1052-53 (3d Dep’t 2008) (quoting 125 Bar 

Corp. v State Liq. Auth. of State of N.Y., 24 NY2d 174, 179 (1969) (additional citations omitted)). 

Example 4: Be Responsive to Student 

Disabilities and Use Restorative 

Practices 

“Ariel” is a five-year-old autistic child 

enrolled in a small, six-person 

Kindergarten class. They had a tough 

day, and their classroom teacher 

picked Ariel up and placed them on 

their lap. Not wanting to be restrained, 

Ariel bucked back in an attempt to 

wiggle out of the teacher’s lap, and in 

the process accidentally struck the 

teacher’s nose. Unfortunately, the 

teacher’s nose was broken, and she 

filed a union grievance. For this 

accident, five-year-old Ariel was 

suspended for 30 school days. After 

that time, this child, who largely spoke 

in echolalia and had already missed 

out on a critical year of speech, 

occupational, and physical therapy due 

to COVID closures, would ostensibly 

“learn their lesson” and no longer 

accidentally injure teachers. During 

that time, and despite an attorney 

filing a formal complaint against the 

school district, Ariel received none of 

the tutoring and therapies required 

under state and federal laws.  

https://www.schools.nyc.gov/docs/default-source/default-document-library/a-443-3-5-04-english
https://ag.ny.gov/sites/default/files/pdfs/bureaus/civil_rights/Syracuse_City_School_District_AOD-Executed.pdf
https://edworkingpapers.com/sites/default/files/ai21-476.pdf
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aspects of state law and the Code of Conduct). The Oversight Officer/suspension advisory board could 

review quantitative and qualitative data, provide training, and ensure that hearing officers consider only 

admissible evidence and render guilt determinations on the record before proceeding to the penalty 

phase. As noted above, these practices are required under state law and already contemplated in BPS’s 

own code. The Oversight Officer/suspension advisory board might also review randomly selected 

hearing recordings and decisions to ensure overall compliance. The individual/advisory board should 

have the authority to recommend that the Superintendent expunge any suspensions that result from 

unlawful practices and/or clear lack of compliance with the Code of Conduct. 

3. Utilize a “Whole School, Whole Community, Whole Child” Approach with 

Students, Parents/Caregivers, and Community as Full Partners 

a. Resolve conflict through restorative practices/justice. 

As discussed above, restorative practices offer a proactive, multi-tiered support strategy that focuses on 

building, maintaining, and repairing relationships through connections between students and their 

peers, and between students and adults. Restorative justice has its origins in indigenous communities 

and is intended to be community-based, relational, and inclusive. The process fosters equity by giving 

everyone a space to talk and be heard and by addressing the root causes of harm. This highly effective 

approach has been piloted with support from the Erie County Restorative Justice Coalition in several BPS 

schools with very good results. Key elements include shared decision-making, active accountability, 

repairing harm, and rebuilding trust. 

 

“When I was in middle-school I used to be in ISS (in-school suspension) all the time for 5 days at a time. It was for 

things like using my phone and wearing the wrong shoes. That would hurt a lot. I’m in school and you are about 

to be telling me I can’t go to my classes and actually learn? Like, what am I getting out of being here?  My work 

started piling up. I was getting pushed behind and I wouldn’t understand the work.”    

 -10th grade student 

 

For BPS to shift from a punitive to a restorative model of behavior management, there must be a full 

commitment to building capacity for restorative practices and justice in ALL schools. Research shows 

that programs which do not take a comprehensive approach are less effective and unsustainable. To this 

end, BPS must consider not only student behavior, but also staff behavior, school and district policies 

and procedures, teaching/learning frameworks, and shared decision-making processes. Because 

restorative justice is a specific and intensive skill set, BPS must use trained and certified community-

based practitioners to conduct conferences. 

b. Build a trauma-informed and culturally responsive culture in BPS. 

Trauma is defined as an event or series of events that causes a great deal of stress, and can be acute 

(single episode) or ongoing. It is marked by a sense of horror, hopelessness, and/or the threat of serious 

injury or death. Trauma-informed care involves shifting from a focus on “what is wrong with you?” to 

https://www.ecrjc.org/rp-in-schools
https://nepc.colorado.edu/sites/default/files/publications/Revised%20PB%20Gregory_0.pdf
https://www.cdc.gov/masstrauma/factsheets/professionals/coping_professional.pdf
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“what happened to you?” As discussed earlier in this paper, the majority of BPS students have 

undergone significant individual, family, community, racial, and historical trauma and are currently 

experiencing unprecedented challenges related to mental health.  

Trauma-informed practices aim to build safety and trust through peer support, empowerment and 

choice, and collaboration and mutuality. Suspension and exclusionary discipline, in contrast, are 

inherently trauma-exacerbating practices. 

BPS exhibits many elements of a trauma-organized, reactive system that must undergo a culture shift to 

align awareness, knowledge, and skills into their organizational cultures, practices, and policies toward 

prevention, healing, and growth. As with restorative practices and justice, trauma-responsive schools 

require a comprehensive approach, in which every person who interacts with students is an active 

participant. School and district administrators, teachers, parents and students, bus drivers, office clerks, 

food service and building maintenance staff, security personnel, mental health professionals, 

community partners, etc., must receive training and support to ensure effective implementation. 

Practices such as mindfulness, yoga/movement, arts and ecological integration, and other forms of 

embodiment are highly effective in supporting individuals who have been impacted by trauma in schools 

and other settings.          

 
“I had a teacher who waited until all the students left and talked to me and explained why what I did was wrong.  

That made me think about what I did and [to] not do it again.” 

 -10th grade student 

 
“Building relationships with the students work…that can work to solve everything, just talk to us. That makes us 

feel understood and want to come to school.”  

-12th grade student 

 

c. Emphasize a wellness-focused approach for mental, emotional, and behavioral 

health. 

BPS has a model Wellness Policy with a framework grounded in the research-based  “whole school, 

whole community, whole child” model from the Centers for Disease Control and Prevention and the 

Association for Supervision and Curriculum Development. In 2011 parents advocated for a Youth Risk 

Behavior Survey, which provides data on various aspects of risky student behavior students related to 

drug and alcohol use; personal, family, and community violence; and physical, mental, and sexual 

health. A diverse coalition of stakeholders used these data to develop a policy to create a holistic 

framework addressing nutrition, physical activity, health education, health services, counseling and 

psychological support, family and community involvement, and employee wellness. These policies 

reflect the empirically supported notion that children cannot succeed academically and behaviorally if 

their basic needs are unmet. The focus on communication, coordination, collaboration, and alignment of 

policies, practices, and programs supported successful implementation of the Wellness Policy for several 

years after it was passed by the Board of Education in 2012. Families and the community campaigned to 

https://www.rwjf.org/en/library/collections/aces.html
https://www.nctsn.org/trauma-informed-care/creating-trauma-informed-systems
https://hlfinc.org/research/
https://www.buffaloschools.org/Page/1955
https://www.cdc.gov/healthyschools/wscc/index.htm
https://www.cdc.gov/healthyschools/wscc/index.htm
https://www.ascd.org/
https://www.cdc.gov/healthyyouth/data/yrbs/index.htm
https://www.cdc.gov/healthyyouth/data/yrbs/index.htm
https://onlinelibrary.wiley.com/doi/full/10.1111/josh.12965
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bring recess back to elementary schools, fund a nurse in every school, improve nutrition through 

breakfast programs and salad bars, and expand health and sexuality education and services.  

 

“School doesn’t feel safe and I feel nervous and it’s constant anxiety sitting in school.  And then when I don’t go to 

school I fall further behind. And we feel like we can’t do anything about it.” 

-11th grade student 

 

Much of this momentum has been lost over the years due to lack of commitment from district 

leadership and several years of public health priorities shifting to managing the COVID-19 pandemic. BPS 

should hire a district-level Wellness Coordinator and appoint a Wellness Council to oversee 

implementation of the Wellness Policy, as was past practice. On a school building level, School Wellness 

Teams should be reinvigorated. These Teams are well-positioned to assess needs and build on strengths 

in a shared decision-making model that includes administrators, teachers, parents, students, community 

partners, mental health, nutrition and building maintenance staff, etc. 

BPS could also further develop its Parent Engagement Liaison program by more fully partnering with 

community-based organizations, such as parent and student Community Health Workers, community-

level restorative justice facilitators, and peer mental health workers. Doing so would ensure parents and 

students have culturally competent, community-connected, and trauma-informed individuals and 

organizations as resources to prevent problems from escalating to suspensions. A suggested “holistic 

suspension diversion” process map can be found in APPENDIX A.       

 

 
“Bullying happens a lot. Sometimes someone keeps antagonizing you and something happens and now you are 

both suspended. Someone got ‘formalled’ [long-term suspension] at my school for a fight they didn’t even want 

to participate in. And now they barely come to school anymore. I feel like they got pushed out of school.” 

-10th grade student 

 

d. Invest in the continuum of special education supports, services, 

accommodations, and placements 

Under state and federal law, BPS must offer students with disabilities a free and appropriate public 

education in the least restrictive environment. This standard requires that BPS offer a continuum of 

services, supports, accommodations, and placements to meet each student’s unique needs. 

Unfortunately, BPS is failing many of its highest-needs students, as evidenced by the data that students 

with disabilities disproportionately are suspended relative to their nondisabled peers. Our experience 

working with these students last school year suggests that these suspensions result from longstanding, 

pervasive failures to provide items listed in students’ Individualized Education Plans (IEPs). A few 

examples include not providing comprehensive, timely, and culturally-response evaluations, particularly 

for students with limited English proficiency who wait months for bilingual evaluators; leaving students 
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without classroom and bus aides, to which they legally are entitled under the IEPs, for months on end; 

placing students in specialized classrooms without legally-mandated teacher ratios (e.g., placing a 

student in a 6:1+1 classroom with only a teacher’s aide on days the classroom teacher is absent); and 

not providing critical related services, such as occupational therapy or counseling, according to the 

schedule in the student’s IEP. On a broader level, many of the students with whom we have worked 

were inappropriately placed and serviced at the time of their suspensions. They had languished for 

months, at times years, on waitlists for local “nonpublic” or “agency” schools such as Falk, Autism 

Services, or Cantalician. In the interim, they remained in classroom and school settings in which they are 

overstimulated, under-serviced, and set up to fail.  

In many of cases described above, advocates succeeded in 

returning students to the classroom because their behavior 

was found to be a “manifestation” of their disability. But 

that return is cold comfort for parents and students who 

know their needs will continue to go unmet, placing them at 

risk of repeated suspensions. 

BPS must immediately implement all students’ IEPs by hiring 

more classroom and bus aides, substitute teachers, and 

school psychologists (particularly bilingual psychologists in 

all of BPS’s seven most-common languages); and ensuring 

that all students’ IEP services are met. BPS also must invest 

in building its own continuum of special education 

placements designed to meet its students’ needs without 

relying so heavily upon enrollment in nonpublic schools. In 

particular, BPS should build specialized programming for the 

growing population of students with acute mental and 

behavioral health needs; and for autistic students, the 

fastest growing developmental disability. According to the 

American Academy of Pediatrics, autistic children of color 

receive their diagnoses years after their white peers. As a 

consequence, they are less likely to receive seats at 

nonpublic pre-schools, often the gateway to a seat for 

elementary school and beyond. Instead of relying on these 

seats, BPS should follow the NYC DOE’s lead and build its own in-house programming that offers similar 

services and supports to that found in nonpublic schools, from specialized curricula to sensory gyms to 

low-stimulation school buildings. We call on the NYS Office of Special Education to offer BPS technical 

assistance in building out its continuum and reducing its nonpublic school waitlists. 

 

“Instead of punishing us for something we did, why don’t they create environments that’s not gonna make us do 

it again?  Why not create a situation where we don’t have to do that wrong stuff?“  

-12th grade student 

 

Example 5: Meet Students’ Needs 

“Angel” is a fifth-grade student who 
was suspended over 50 school days 
last year. Angel’s mother nearly lost 
her job after repeatedly calling off 
work to stay home with Angel, for 
whom no alternative education ever 
was provided (virtual or in-person). 
Eventually, an advocate helped Angel’s 
mother secure a comprehensive 
special education evaluation to assess 
Angel’s needs. The evaluation showed 
that Angel had a severe sensory-
processing disorder and profound 
dyslexia. Angel was triggered by many 
of the daily occurrences in their 
classroom, from loud noises to peers 
touching them. And Angel read at a 
kindergarten level, producing intense 
frustration on a regular basis. Angel 
was moved into a smaller classroom, in 
which they receive intensive reading 
and sensory supports. Those changes 
have drastically reduced suspensions. 
 

https://www.cdc.gov/ncbddd/autism/addm.html
https://publications.aap.org/aapnews/news/13808?autologincheck=redirected
https://www.schools.nyc.gov/learning/special-education/school-settings/specialized-programs
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4. Treat Suspension as a Last Resort. 

a. Ban all suspensions for PK-3rd grade students. 

We are deeply concerned with the use of suspension for small children and the potential it has to 

destroy the foundation needed for a successful PK-12 experience. Research shows that children who are 

not reading at grade level by 3rd grade have significant difficulty being successful in school and life, and 

a suspension can interfere with developing this important skill. Suspension of young children also places 

parents and families in a precarious economic position, as they often cannot go to work due to needing 

to stay home to care for their young children.  

The Judge Judith S. Kaye Solutions Not Suspensions Act (A.5197/ S.7198), currently pending in the state 

legislature, would limit the use of suspensions for students in Kindergarten through 3rd grade to only 

the most serious behavior and it would shorten the maximum length of suspension from 180 to 20 

school days (except when required by federal law). We urge the New York State Legislature, and 

Governor Kathy Hochul, to swiftly enact this law. In the meantime, New York City and other 

municipalities have taken local action to ban PK-3 

suspension. The BPS Board of Education should also ban PK-

3 suspensions.   

b. Limit long-term suspensions to the most 

serious conduct. 

As has been stated repeatedly throughout this paper, 

suspension is a practice that should be used only when all 

other options have been exhausted. Yet the BPS Code of 

Conduct allows for long-term suspensions for a wide, and 

often unspecific, array of student behavior. For example, the 

BPS Code provides for long-term suspensions of students 

allegedly under the influence of drugs or alcohol, using or 

possessing drugs or alcohol, or distributing drugs or alcohol. 

Based on representations of students, we have found BPS 

does not follow proper procedures for the handling or 

testing of suspected substances. SCSD, in contrast, 

authorizes long-term suspensions only for the most extreme 

act of distribution, instead encouraging counseling for the 

more minor offenses.  

 

“If you're not in school by a certain time, you get detention.  If you 

get too many detentions, you get a DNA [Do Not Admit to class] 

and have to go to in-school suspension.  I was getting home late 

and getting in trouble there too.  I feel like if someone is late to 

school, ask them why they are late to school?  They don’t ask why 

you are late?” 

 -10th grade student 

Example 6: Ban Suspensions Under 3rd 
Grade and Acknowledge Special Needs 

“Taylor” is an eight-year-old nonverbal 
child with Down Syndrome who was 
suspended for “violent” behavior. 
Taylor’s parents—and their old 
school—were confused, given that 
they did not present with those 
behaviors at home. Taylor was 
suspended several more times, and 
several more times suffered an 
informal suspension. This, of course, 
was a distinction without a difference 
for the parents—either way, Taylor 
was suspended. But for the school, 
proceeding in this fashion might permit 
them to deflate their suspension 
numbers. Eventually, it was 
determined that Taylor’s behavior was 
triggered by taking food away, as 
Taylor had been denied food in a prior 
unsafe foster home. Unfortunately, the 
suspensions did not stop despite this 
significant discovery. Taylor was 
eventually assigned an aide, but it took 
several months for one to materialize. 
And in the meantime, Taylor’s 
classroom teacher was sick more than 
she was present, further dysregulating 
the classroom of children with special 
needs and past trauma. 

 

https://assets.aecf.org/m/resourcedoc/AECF-Early_Warning_Full_Report-2010.pdf
https://www.solutionsnotsuspensionsny.org/sns-bill
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Currently, far too many students are suspended in BPS for 

non-violent behaviors, including subjective categories such 

as “insubordination” and “disrespect." Students repeatedly 

share that they were suspended because “they made a 

mistake” (such as having something in their bag or coat from 

home they did not intend to bring to school), and a common 

reason for fighting cited by students is that another student 

was persistently bullying or harassing them. More 

information on types of behaviors related to suspension can 

be found in the Appendix B.  

BPS should order and fund a thorough review of the 

discipline matrix to align with SCSD’s and invest in the 

training and oversight necessary to make sure it is 

implemented. The review should involve multiple, user-led 

design sessions with students, parents, and other 

stakeholders to better understand families’ and community 

members’ perspectives and goals. 

c. Offer help and healing to suspended 

students. 

State law requires that schools offer one to two hours of 

“adequate alternate instruction” (5 to 10 hours weekly) to 

students serving suspensions. The instruction must start by 

the fourth day of suspension and be led by a certified 

instructor. Merely posting assignments online for 

independent completion does not meet this standard.  

BPS struggled greatly to meet this legal mandate over the 

past school year. As has been stated previously, children 

who are suspended almost always have other risk factors that require intensive academic and 

supportive services. Suspended students often have had attendance issues previously, and may lack 

working computers and reliable internet. Missing school and having limited access to instructional 

support causes them to fall further behind, and students thus return to the classroom further 

dysregulated and even less likely to comply with school rules and procedures than before their 

suspensions. Many parents have to stop working and even face job loss due to their child’s out-of-school 

suspensions, further damaging a safe and stable family structure and putting enormous stress on 

parents. We also find that the 5-10 hour minimum threshold is wholly insufficient to match grade-level 

progress.  

BPS should amend the Code of Conduct and offer full-day alternative instruction to all suspended K-8 

students and all 9-12 students on long-term suspensions, as well as supportive services previously 

provided. Many students rely on school as a source of daily hot meals. Similarly, students with IEPs rely 

on school to offer specialized instruction and various therapies. And still other students rely on school as 

simply a safe place to spend the day, whether because home is intrinsically unsafe (presence of lead, 

Example 7: Offer Help and Healing 

“Sidney” is a six-year-old autistic 

student enrolled in a small, six-person 

classroom with students with various 

disabilities. This young child was, over 

the course of last year, suspended 

nearly half the school year for various 

behavior. The district agreed in mid-

January to provide them a 1:1 aide, but 

by the time of their third suspension in 

March, the aide still had not been 

provided. By the end of first grade, 

they had been in three different 

classrooms. Before the final transfer, 

their classroom teacher recorded a 

video of their behavior, likely 

provoking the conduct even further. 

The video shows a small child swinging 

their legs in a teacher’s direction, while 

the teacher holds them by the 

shoulders. This conduct apparently was 

sufficient for the union to approve the 

teacher’s request that the child be 

removed from her classroom, further 

disrupting and dis-regulating a child 

already profoundly harmed by the 

district’s failure to meet their needs. 

Sidney has spent over a year on the 

waitlist for a nonpublic school. 

https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
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unsafe adults, etc.) or because their caregivers work during the day and cannot provide supervision 

when they are not in school. Offering full-day alternate instruction ensures that these vital services and 

protections are not disrupted during students’ suspensions, thereby facilitating their productive return 

to regular instruction. Misbehavior should never cost a student their constitutional right to an 

education.  

 

“I got suspended for fighting. I wouldn’t have school assignments and when I got them I couldn’t understand the 

classwork. I would ask for help and I was trying to figure things out myself. And I didn’t even start the fights! 

These people started with me. I am chill. But if you start with me, I’m going to defend myself.” 

- 12th grade student 

 

The instruction should occur at the child’s current school, in a separate classroom, to avoid issues with 

transportation. To the extent the district must provide instruction and/or enhanced supportive services 

in a centralized school building, students must have access to free, reliable daily transportation, and BPS 

should staff the alternative education site with social workers and staff trained in restorative practices. 

The current “alternative school” lacks any such support. Worse, students, staff, and advocates have 

reported multiple environmental hazards such as lack of safe drinking water, asbestos, substandard food 

and nutrition services, and classrooms and shared spaces that are unable to provide a suitable learning 

environment (e.g., the library and cafeteria are the same room).  

BPS should consider a program such as the one offered by  NYC Department of Education, which goes 

beyond the state minimum requirement and offers full-day alternative instruction to K-8th grade 

students serving out-of-school suspensions (short- or long-term); and full-day alternative instruction to 

9-12th grade students serving long-term suspensions. 

 

  

https://www.schools.nyc.gov/docs/default-source/default-document-library/a-443-3-5-04-english
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APPENDIX A 

Logic Model of Whole Child Approach to Suspension Diversion in Buffalo Public Schools 
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APPENDIX B 

Notes on Appealing Suspensions, the Long-Term Suspension Process in Buffalo Public Schools, 

Types of Behaviors, and State-Level Interventions and Procedures 

 

APPEALING SUSPENSIONS 

● BPS Suspension Notices 

o The standard notices sent home to families about short-term suspensions provide no 

information about how to appeal a short-term suspension.  

o The standard notices about long-term suspensions state that, to appeal a suspension, 

the student must “schedul[e] an appointment with a Student Discipline Review 

Officer." The request must be received within five business days after receipt of the 

notice. If the parent disagrees with the Review Officer’s decision, they “may commence 

an appeal to the Board of Education within five business days.” If the parent disagrees 

with that decision, they may appeal to the Commissioner of Education within 30 days. 

● BPS Code of Conduct 

o The Code of Conduct includes no procedure for appealing short-term suspensions.  

o For long-term suspensions, the Code provides that students must appeal “to the Board . 

. . within fourteen calendar days of the date of the Superintendent’s decision.” 

Thereafter, the student may appeal to the Commissioner of Education. 

● Board of Education’s Policies 

o “Any appeal of a decision of the building principal or Superintendent to suspend a 

student from school, regardless of the length of the student’s suspension, must be 

made to the Board before it can be made to the Commissioner of Education. An appeal 

to the Board must be commenced within 30 days from the date of the 

Superintendent's decision. To be timely, the appeal must be received by the District 

Clerk within this 30-day period.” 

● New York State Law 

o “[S]tudents who are suspended from school for five days or less [short-term 

suspensions] may appeal their suspensions directly to the Commissioner unless a 

school district has adopted a policy requiring students to appeal short-term suspensions 

to the board of education before appealing to the Commissioner.” 

o With respect to long-term suspensions, state law provides that “[a]n appeal will lie from 

the decision of the superintendent [to suspend a student] to the board of education 

who shall make its decision solely upon the record before it. The board may adopt in 

whole or in part the decision of the superintendent of schools.” 

 

LONG TERM SUSPENSION PROCESS 

In Buffalo, it is not clear who makes the determination about whether to hold a long-term suspension 

hearing. Our best guess is that someone in the Office of Pupil Personnel reviews the one-page Long-

Term Suspension Request Form completed by the principal. The form asks for the student’s 
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demographic information, charge (allegations), and names of any student witnesses. The charge need 

not be detailed and may state simply, for example, “John Smith caused a major disruption by making 

racial slurs." No further corroborating evidence is required for the Office of Pupil Personnel to “accept” 

the referral.  

This process is problematic in several respects. First, a referral might be accepted despite there being no 

(or grossly insufficient) supporting evidence. Second, a referral might be accepted despite the 

underlying behavior not actually matching the charge. And third, our understanding is that the same 

individual who acts as the Hearing Office also is acting as the decision-maker with respect to whether to 

hold a hearing in the first place. That individual, thus, either (a) reviews the evidence—if any—before 

the hearing to decide whether to hold a hearing or (b) does not review the evidence, to maintain 

impartiality, but in doing so eschews any meaningful review of whether to hold a long-term hearing.  

In contrast, the NYC Chancellor’s Regulations lay out a detailed process that school and district 

leadership must follow when referring a student for a long-term suspension hearing. First, a principal 

must obtain written statements from the victim and any other witnesses; question the accused student 

and offer them an opportunity to share their side of the story; notify their Regional Superintendent of 

the results of their investigation; and receive written authorization from that Regional Superintendent 

stating the date, time, and place of the suspension hearing and of the alternative instruction 

assignment. That same day, and in accordance with state law, the principal must provide the student’s 

parent with written notice of the short-term suspension by personal delivery, express mail delivery, or 

any other equivalent means. And, again in accordance with state law, the Regional Superintendent must 

notify the parent by first class mail of the long-term suspension hearing. The long-term notice must 

state that if the hearing is not scheduled within 5 school days of the incident, the student is entitled to 

return to school pending the hearing. According to the SCSD Code of Conduct, a “Superintendent’s 

Designee” must be consulted for any proposed suspension. 

 

STATE-LEVEL INTERVENTIONS TO MITIGATE DISTRICT PROCEDURAL VIOLATIONS 

The current procedures for notifying state officials of procedural violations in student suspension 

hearings—dating back at least to 1992, when suspensions numbers were less than half of current 

numbers—is grossly inadequate. Currently, a parent seeking to appeal a suspension first must seek 

review with the Board of Education. If, as happened last year with BPS, the Board fails to respond, the 

parent is left waiting for months without any remedy to even gross procedural violations. If the Board 

denies the appeal (or, as explained above, the Board fails for several months to respond, thus resulting 

in a “constructive denial”), the parent then may petition the Commissioner of Education to review the 

matter. That process is resource intensive. It involves preparing affidavits and verified petitions, serving 

process on the Board of Education, paying a filing fee, and complying with stringent Answer and Reply 

deadlines. Few parents can avail themselves of this procedure, and even attorneys can take on only a 

few of these matters at time. Even when parents or advocates do succeed in filing petitions, the state 

takes many months to issue decisions—currently, at least eight months. So even when a school district 

systemically is not following state procedures, NYSED may not know for close to a year—that is, the six 

months it takes the Board to render a decision and then the six months it takes for the Commissioner to 

review and render a decision on a petition. And, in the meantime, the school district may continue to 

systematically violate students’ rights without any oversight or invention.  

https://www.schools.nyc.gov/docs/default-source/default-document-library/a-443-3-5-04-english
https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
about:blank
http://www.syracusecityschools.com/tfiles/folder984/Code%20of%20Conduct%202021-22%20LP.pdf
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The state legislature should develop more straight-forward, less-cumbersome procedures for raising 

discipline-related procedural violations with the state. The state might, for example, adopt procedures 

similar to those available under special education law. If a parent feels her child is being denied 

appropriate special education, she may file a complaint with the state or request an impartial hearing. In 

either case, a neutral party investigates and reviews the facts to determine a just outcome for both 

parties, typically within sixty calendar days. This process ensures that school districts may not simply 

choose to ignore students’ rights and entitlements with impunity.  

We suggest that the state develop a similar process for review of student suspensions. The state might 

amend section 3214 to require that school boards respond to discipline appeals within 14 calendar 

days. And if they do not do so, or if they deny the appeal, the family may complain to a newly-created 

entity focused specifically on student discipline (we’ll call them “NYS Student Discipline Review 

Officers”). The process for such a complaint should be less cumbersome and formalistic than currently is 

required to petition under section 310, so that families may more readily avail themselves of it. And NYS 

SDRO should be empowered to investigate, in the same manner as Regional Associates who investigate 

special education state complaints and render decisions within 30 calendar days. The SDRO also should 

be given jurisdiction, as are Regional Associates, to offer technical assistance whenever they find 

evidence of systemic violations.10 

To ensure that families have equal access to this procedure, the complaint form should be available 

online (as are the USDOE OCR and NYSAG’s complaint forms). And a link to the website should be 

provided, by law, in every notice of short-term and long-term suspension. 

 

DUE PROCESS AND STATE LAW REGARDING PROCEDURE IN SUSPENSION HEARINGS 

State law entitles students to confront any witnesses against them. As a result, schools may not 

introduce written statements into evidence unless the author is available for cross-examination. If the 

individual is not available, the evidence must be excluded. 

Additionally, state law and fundamental principles of due process, requires that hearings be separated 

into two distinct phases—guilt and disposition.11  A student’s prior discipline history may be discussed 

only during the latter phase, so as to not taint the hearing officer’s decision about the student’s guilt 

with respect to the current charges. In BPS suspension hearings, these two phases are not clearly 

explained to families or delineated in the hearing process. As a result, families are forced to choose 

between (a) not discussing a student’s prior discipline history and (b) entering mitigating evidence to 

address that prior history. The former risks tainting the hearing officer’s guilt determination; the latter 

risks an excessively long penalty. Parents should not be forced to make such an untenable choice and, 

                                                           
10 See 8 N.Y.C.R.R. § 200.5(l)(2)(v)(e)(2) (“Upon receipt of a complaint the State Education Department . . . shall 

issue a written decision that . . . upon a finding of failure to provide appropriate services to an individual student 
with a disabilities includes . . . appropriate future provision of services for all students with disabilities.” (emphasis 
added)). 

11 See, e.g., Appeal of D.B., 2017 Op. Comm’r Educ. No. 17,244 (“A student’s anecdotal record may be received in 

evidence at a disciplinary hearing and considered only after a finding of guilt as to specific charges in order to fix 
the penalty, and only if notice of its contents has been given in advance to the student.” (citations omitted)). 

https://www.p12.nysed.gov/specialed/publications/policy/section3214.htm
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indeed, the law protects them from needing to do so. We have also routinely experienced hearing 

officers speaking with school officials after the hearing has concluded, presumably to determine the 

appropriate penalty. This entire decision must be made by the hearing officer, independent of the 

school. This off-the-record discussion is unlawful.  

 

TYPES OF BEHAVIOR RELATED TO SUSPENSIONS 

The BPS Code provides that “fighting,” defined as “minor fighting (may include incidents resulting in 

minor injuries),” may be punished with up to a long-term suspension. In contrast, the SCSD Code 

provides that long-term suspensions may be imposed only for: “[f]ighting which causes the principal to 

initiate emergency procedures and prevents large numbers of students from moving through the 

hallways, disrupts the educational process for large numbers of students across the school, and poses a 

serious and grave threat to the safety of large numbers of students, such as a threat of substantial bodily 

harm to students”; “[f]ighting with serious bodily injuries”; and “[f]ighting that continues without 

change, even after the documented implementation of interventions have been given ample time to be 

effective.” 

Additionally, BPS authorizes long-term suspensions for “bullying,” “minor harassment (i.e., verbal 

discriminatory actions),” and “serious harassment (i.e., persistent or long-term harassment).” SCSD, 

however, does not authorize any term of out-of-school suspension for “minor bullying” and “minor 

harassment.” And it authorizes only short-term suspensions for “persistent bullying” and “serious 

harassment.” Long-term suspensions are reserved for “very serious incident[s] that [are] life-

threatening, seriously harmful or personally damaging to the person who is targeted.” SCSD’s Code thus 

gives real teeth to the district’s commitment to restorative practices. School leadership cannot utilize 

suspensions in response to bullying and harassing behavior but must, instead, follow through on 

restorative practices to genuinely resolve the underlying conduct. 

BPS also authorizes the harsh response of long-term suspensions for “leaving school grounds or 

wandering through school hallways, etc. without permission.” Our experience is that such behavior 

often is a product of mental health crises and should be responded to therapeutically, rather than with 

punishment that further damages the student’s health. In keeping with this philosophy, Syracuse 

authorizes only non-suspension responses to this same behavior. 

Most concerning, BPS authorizes suspensions for “disrespectful behavior” and “defiance of authority,” 

vague terms not listed in the Syracuse Code. To the extent Syracuse contemplates such behavior, it 

authorizes only non-suspension responses to “non-compliance” such as “failure to follow directions”; 

and either non-suspension responses or short-term suspensions for “verbal aggression against school 

personnel.” 
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APPENDIX C 

Proposed Checklist for Principals Referring Students for Long-Term Suspension Hearings 

Before referring this matter for a long-term suspension hearing, I pursued the following alternatives to 

suspension: 

☐ parent conference 

☐ informal conference re: short-term suspension... 

o written notice mailed / hand-delivered to parent on __________, but no meeting held 

o meeting held on __________ 

☐ after-school or lunch detention 

☐ in-school suspension 

☐ referral to CSE/504 Team for (re)evaluation 

☐ referral to CSE/504 Team for problem-solving meeting 

☐ community service 

☐ guidance conference 

☐ student support team referral to arrange ______________________________________ 

☐ credit recovery program referral 

☐ substance abuse counseling referral 

☐ restorative conferencing between ____________________________________________ 

☐ community conflict-resolution: restorative conference (ECRJC) / conflict-coaching / mediation 

☐ community supports and services: mentoring program / _________________________ 

I understand that I cannot submit written statements unless the writer is prepared to testify and be 

subject to cross-examination. If the Superintendent schedules a hearing, I am prepared to present the 

following evidence: 

☐ testimony from the following individuals: ____________________________________  

☐ attached photographs, screen shots, videos, etc. 

☐ other: ______________________________ 

I understand that schools are responsible for providing alternative instruction to suspended students 

(5hrs/week for K-6, 10hrs/wk for 7-12). I have taken the following steps to ensure the student has 

access: 

☐ included TEAMS link in short-term suspension notice 

☐ social worker has called parent to ensure student has working device to access TEAMS 


