
The Price of Power: 
Civil Liberties and Civil Rights
Under Mayoral Control of 
New York City’s Schools

125 Broad St.
New York, NY 10004
212.607.3300
www.nyclu.org



Acknowledgments

This paper was written by Udi Ofer, Johanna Miller and Mike Cummings, edited by Jennifer
Carnig and Donna Lieberman, and designed by Jennifer Carnig. Donna Lieberman and
Arthur Eisenberg contributed to the research and writing of this paper, and Matthew Goodro 

provided research. We thank Tara Davidson for her assistance in learning about mayoral control
models in other cities in the United States.

THE PRICE OF POWER │ NYCLU       1



SUMMARY OF FINDINGS AND RECOMMENDATIONS 

The following report examines the New York Civil Liberties Union’s experiences working on civil
rights and civil liberties matters in the schools over the past seven years, and draws lessons from
those experiences to suggest ways to improve New York City’s school governance system. The

analysis is based on obstacles the NYCLU has faced in its work on significant public policy issues that affect
the safety, wellbeing and constitutional rights of millions of students and parents, and tens of thousands of
school employees.

While the goals of the 2002 mayoral control legislation were laudable, Mayor Michael Bloomberg and
Chancellor Joel Klein have demonstrated an alarmingly expansive interpretation of their powers, and new prob-
lems have replaced the old ones. Government transparency has been a scarce commodity under mayoral control,
and the Department of Education (DOE) has operated like a tightly controlled bunker that excludes outsiders,
including parents and city lawmakers, from most meaningful participation.

Whether it approves extending mayoral control or not, the State Legislature must create additional
legally-mandated mechanisms to ensure checks and balances, public input and transparency in government.
New York City schools must not continue to operate through unchecked executive authority, excessive secrecy,
and blocks to public participation and oversight. Therefore, the NYCLU recommends that the State Legislature:

►  Clearly delineate the position of the DOE within the existing structure of city government. 
The DOE cannot continue to operate as its own autonomous agency, even if mayoral control is extended. 
The DOE takes the position that it is not a “city agency” and is therefore not bound by laws that govern 
the conduct of city agencies. This allows the DOE to escape laws governing the authority of the Inde-
pendent Budget Office, the legislative authority of the City Council and the investigatory powers of the 
public advocate and comptroller. The State Legislature must clarify that the DOE is a city agency subject 
to the City Administrative Procedures Act and other laws that provide for agency transparency and over-
sight. Moreover, the State Legislature must clarify that the City Council has jurisdiction over non-
curriculum education matters, such as school safety and military recruitment policies.

►  Increase public oversight by an empowered board of education.
While the NYCLU does not take a position on whether to extend the mayor’s authority to appoint the 
chancellor and a majority of the Panel for Educational Policy (PEP), it is in the interest of students, par-
ents and educators to have an empowered panel that debates education policy matters. We recommend 
that the State Legislature put in place mechanisms to ensure meaningful debate and decisionmaking re-
gardless of whether mayoral control is renewed. The Education Law should be strengthened to pose an 
affirmative obligation on the chancellor to submit for PEP approval all new citywide policies and prac-
tices that are related to educational achievement and student performance. The chancellor must be pro-
hibited from executing such policies and practices without PEP approval. The authority to appoint mem-
bers to the PEP should be distributed among all citywide elected officials, who like the mayor have a 
stake in education matters, and to the city’s legislative body. Priority should be given to appointing 
members with a background in education and to individuals who attended a New York City public 
school or who have children in the city’s public education system. In order to avoid undue influence on 
panel members and to encourage thoughtful debate on the PEP, panel members should serve fixed terms, 
and while the mayor may continue to have sole appointing authority over the schools chancellor who 
will continue to act as the chief executor of education policies, the PEP should vote for its own chair 
who will be provided with a stipend and staff. 

THE PRICE OF POWER │ NYCLU       2



►  Strengthen the parental voice in policymaking. 
The Community District Education Councils(CECs) and citywide councils must be given responsibili-
ties and authority that ensure parental involvement in the setting of school education policies. The 
CECs’ and citywide councils’ authority should be expanded to include approval of district school safety 
plans, the opening and closing of schools and other district-specific policies. 

►  Bring school safety practices in line with education policy. 
The NYPD plays a unique and expansive role in the city’s education system. At the same time that the 
number of police personnel in the schools has increased to a whopping 5,200 agents, the ability of edu-
cators to oversee school safety and student discipline has decreased. Principals complain that they are 
unable to control the conduct of School Safety Agents and are limited in their ability to strike the right 
balance between school security and a supportive educational environment. Therefore, NYPD personnel 
who work in schools must be subject to oversight by educators who have an expertise in maintaining a 
nurturing school environment. The New York State Education Department and the DOE must be granted 
clear authority to investigate and oversee all school safety practices, including the activities of NYPD 
personnel in city schools.  

►  Institute practices to allow for public engagement in the decisionmaking process. 
The DOE must abide by basic requirements of open government in the policymaking process. All Chan-
cellor’s Regulations must be subject to a public comment period. The PEP must also open its policymak-
ing and adjudication process to the public, and ensure that the public is welcomed at its meetings and in
formed of its activities. 

►  Mandate transparency of data. 
The DOE must end its practice of withholding from the public raw data on student performance, student 
safety and the education budget, and the DOE must meet its statutory obligation to provide the public 
with access to records. In order to allow for an independent assessment of the DOE’s data, the Independ-
ent Budget Office must be provided with statutory authority to report on the DOE’s performance, as it 
does on other city agencies. 

►  Create a DOE inspector general. 
In order to promote the integrity and effectiveness of the DOE, the State Legislature should create an 
Office of Inspector General within the DOE to conduct independent audits and investigations into DOE 
practices. The inspector general will investigate systemic problems that impact the educational environ-
ment and will not be responsible for investigating individual acts of fraud and corruption by employees 
(the responsibility of the special commissioner of investigations). The duration of the appointment of the 
inspector general should be fixed and last longer than the mayor’s term.

►  Allow the law to sunset again in seven years. 
The debate over the appropriate school governance structure for New York City has led to passionate 
discussions among policymakers and the public and a renewed interest in city schools and the people 
who run them. The State Legislature should ensure that whichever system it chooses for New York City, 
such a system expires in seven years, thus allowing for a continuous public debate.
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I.  INTRODUCTION

In 2002, the New York State Legislature authorized New York City to experiment with a mayoral
control system of school governance. The legislation consolidated policy-setting and operational
management of the school system into the office of the mayor and removed most of the authority of

the Board of Education.

The goals of the mayoral control legislation were ambitious and commendable—building transparency
and accountability into a vast school system, removing obstacles to innovation, and allowing the people of New
York to evaluate their mayor based on the successes of their students. Unfortunately, under mayoral control,
Mayor Bloomberg and his DOE have taken an alarmingly expansive view of their authority and a host of new
problems have replaced the old ones. The mayor and DOE routinely proclaim themselves outside of city
statutes, acts of the City Council and even the City Charter. With no meaningful oversight body to act as a
check, the mayor is free to run the school system as an unaccountable extension of the executive branch. And it
is difficult to imagine a body less transparent than the DOE: the requirements of the Freedom of Information
Law are ignored when inconvenient, and claims of student improvement ring hollow because raw data is con-
cealed from public view. 

As the legislature considers whether to renew mayoral control, it will certainly consider the DOE’s sta-
tistics on graduation rates, Regents diplomas, drop-outs and other key indicators. Without the raw data that un-
derlies those statistics, however, it is impossible to judge whether the administration is telling the full story. For
example, the DOE reports its four-year graduation rate is 52 percent. But as much as 21 percent of ninth graders
leave high school before graduating and are not counted as dropping out.1 Without the raw data, it is impossible
to know if the city’s graduation rate is accurate. That is why the NYCLU is asking the State Legislature to con-
sider other crucial aspects of mayoral control: reduced transparency, unchecked executive power and blocks to
public participation and oversight. While the NYCLU does not take a position on whether to renew mayoral
control, it is clear that a school system without sunlight or oversight cannot properly serve its students, parents
and teachers.

Too much of the current debate about New York City’s school governance structure has focused on
whether “mayoral control” is good or bad. Yet there is no single definition of mayoral control. While the State
Legislature has created a system of “mayoral control” in which the mayor has sole authority to appoint the
schools chancellor and board of education, other cities define mayoral control differently: In Baltimore, the sys-
tem of “mayoral control” provides for a school board whose members are jointly appointed by the governor and
mayor, while the schools’ chief executive officer is appointed by the school board. In Philadelphia, the governor
appoints three members out of the five-member school board, and the rest are appointed by the mayor.

When debating whether to renew mayoral control, we encourage state policymakers to avoid the distrac-
tion over terminology and concentrate on how our school governance system operates. Regardless of what we
call it, does the current form of school governance invite abuse of power? Does it embrace democratic princi-
ples? Is it the best system to educate, prepare and protect our youth?  

This report examines the NYCLU’s experiences working on civil rights and civil liberties matters in the
schools under mayoral control, and draws lessons from those experiences to suggest ways of improving the
school governance structure. Part II documents the DOE’s failure to abide by basic principles of open govern-
ment, to the detriment of the public’s ability to remain well-informed of government operations. Part III ex-
plains the DOE’s embrace of unilateral executive authority and disdain for shared decisionmaking, open
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government laws, the City Council and the local board of education and parent councils. It includes an example
of the governance vacuum in school safety matters caused by the current mayoral control system. Part IV con-
cludes with a set of recommendations for the State Legislature to adopt to put in place clear limits on executive
authority and mandates for transparency, accountability and oversight.

The current regime of mayoral control is incompatible with a safe, effective and equitable educational
environment. The legislature must address the lack of checks and balances under the mayor’s reign and the leg-
islative loopholes that have allowed a secretive and unaccountable DOE to flourish.

II.  SECRECY AND LACK OF TRANSPARENCY

Proponents of mayoral control argue it is a system based on accountability—voters who do not approve
of the mayor’s handling of the schools have the opportunity every four years to express their dissatis-
faction at the polls. For that presumption to be tested fairly, though, voters must have access to accu-

rate, unbiased information. A well-informed public makes better decisions, and to be well-informed the public
needs access to government data and operations. The principle of open government is inseparable from Ameri-
can democracy.

Unfortunately, government transparency has been a scarce commodity under mayoral control. Extracting
the most basic information from the DOE, such as budget figures or data on student suspensions, is a needlessly
onerous chore that even public officials and lawyers have difficulty accomplishing. Instead of embracing open-
ness, the DOE hides its decision-making and operations from public view, carefully managing the disclosure of
information and cherry-picking statistics and data that cast its policies in the most positive light. It’s a smart
public relations move but lousy public policy.

Mayor Bloomberg claims to embrace transparency. In April 2009, Bloomberg said that he “never under-
stood governments that don’t put out all the information, good and bad. The public owns the information.”2 Yet,
the Bloomberg administration consistently violates both the spirit and laws of transparency by stalling and
denying requests for access to public records regarding the public school system. 

For more than four years, the NYCLU has tried to engage the Bloomberg administration on three key
civil rights issues within the public schools: aggressive policing, unchecked military recruitment and bias-based
harassment. On each issue, the DOE has resisted requests for public information and records. 

The DOE’s unwillingness to share information about its school safety policies and practices, which af-
fect more than 1 million public school students, borders on the absurd.  In June 2006, the NYCLU filed a Free-
dom of Information Law (FOIL) request with the DOE for documents related to a number of school safety
programs and tactics. State law requires government agencies to respond to records requests within five busi-
ness days, if only to acknowledge receipt of the request and set an approximate date for granting or denying it.
The DOE didn’t respond to the NYCLU’s June 2006 FOIL request until January 2009—more than two-and-a-
half years after receiving it. Why it took so long to respond is unclear; the DOE’s letter only inquired whether
the NYCLU still wanted the requested records. The NYCLU responded affirmatively. It has not heard back
from the DOE on the matter.3

The long-lost FOIL covered numerous areas crucial to understanding the extent of police activity in the
schools. Whether this request was ignored deliberately or through sloppiness, the 25-month interval between
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submission and response highlights the DOE’s astonishing disregard for the public’s right to information. It is
an extreme example, but not the only instance of the Bloomberg administration’s reluctance to share records
about its school practices.  

The DOE thwarted the NYCLU’s June 23, 2008 request for records involving student suspensions and
expulsions—information necessary to understand the effect school safety policies have in pushing children from
the school system to the criminal justice system—for 10 months. The FOIL statute provides a 20-day period for
producing responsive records. The DOE flat-out denied most of the initial request as well as two subsequent ad-
ministrative appeals. In April 2009, the NYCLU began receiving some responsive records—including those it
was initially denied. However, at the time of this report’s publication, the DOE has only partially responded to
the request. The NYCLU has been told it is likely that portions of its request will not be made available.

The NYCLU was denied requests to observe the mayor’s roving metal detector program—a shock-and-
awe-style program where armed police officers descend on schools at random and set up temporary metal detec-
tors. NYCLU staff members were threatened with arrest for attempting to observe the police operation from a
public sidewalk. (The roving metal detectors cause such extensive delays for many students entering their
schools that they stay home rather than waste one or two periods standing in line; substantial numbers of chil-
dren lose entire school days through this program.) 

Moreover, since the NYPD now maintains control over many
school safety practices, the DOE has attempted to shield itself from respon-
sibility over tracking and monitoring such practices as the use of metal de-
tectors, arrests in schools and police-student interactions. The NYCLU filed
a FOIL request with the NYPD on March 26, 2008 for records of students
being transferred to emergency room psychiatric wards. We filed the re-
quest after Denis Rivera, a 5-year-old kindergarten student, was handcuffed
and sent to a psychiatric ward after throwing a temper tantrum. That FOIL
request was denied. The NYCLU filed an administrative appeal of that de-
nial. After the NYPD did not respond, the NYCLU filed an Article 78 peti-
tion in State Supreme Court to compel the Department to turnover the
records. As of this writing, the lawsuit is pending.   

While the DOE has dutifully handed over students’ information to military recruiters, it has resisted the
NYCLU’s efforts to obtain public records on military recruitment in the schools. The NYCLU filed a FOIL re-
quest on Nov. 8, 2008, seeking all records relating or referring to military recruitment of high school students
dating from the 2003-2004 school year to the present. In a Nov. 25 letter, the DOE acknowledged the request
and set itself a Jan. 30, 2009 deadline for delivering its response. On Jan. 30, 2009, the DOE sent the NYCLU a
letter indicating that it did not have any documents responsive to the request. It extended its self-imposed dead-
line to March 6, 2009. On that date, the DOE sent the NYCLU just a handful of documents that answered only a
portion of one of the 25 categories of records requested. Once again, the DOE extended its self-imposed dead-
line, this time to April 3, 2009. As of our publication deadline, the DOE has provided no additional documents,
nor an updated deadline by which the NYCLU can expect to receive them. 

The DOE’s persistent stalling stands in marked contrast to the response of the U.S. Coast Guard, the
U.S. Navy and the U.S. Air Force, all of which have provided much more complete responses than the DOE’s
paltry effort. These branches of the military as well as the U.S. Army have all consistently met self-imposed
deadlines and those of the Freedom of Information statute. 
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The DOE characteristically stalled an Oct. 2, 2008 request for records concerning its trainings on bias-
based harassment, discrimination and bullying. As of May 2009, the NYCLU is still waiting for the DOE to
provide fully responsive records.

The NYCLU is not alone in its struggles to obtain public records from the DOE.  Parents and advocates
frequently complain of the DOE’s refusal to provide them information. Citizens Union of the City of New York,
an independent, nonpartisan organization that promotes good government, has reported that it commonly fields
complaints from parents and teachers about the DOE’s tight grip information.4 Advocates for Children of New
York, a nonprofit organization that works to secure public education services for vulnerable families, waited
two years for the DOE to turn over data on the academic progress of English language learners.5 It only received
the information after threatening to sue. The president of the lower Manhattan parents’ council said she cannot
obtain basic information, such as curriculum plans, plans for adding schools and details on gifted and talented
programs.6

Even other city officials struggle to penetrate the DOE’s cloak of secrecy. Public Advocate Betsy Got-
baum, the city’s second-highest ranking elected official, has spoken out about the difficulty accessing unfiltered
information from the DOE. In response to complaints from parents, educators and public officials that the DOE
was too focused on standardized tests, Gotbaum asked the city’s Independent Budget Office (IBO) in the fall of
2008 to review spending associated with the DOE’s Accountability Initiative, a program designed to track per-
formance of the city’s public schools. The IBO’s findings, released Nov.14, 2008, showed that the DOE planned
to spend more than $352.2 million on the initiative from the 2007 fiscal year through the 2009 fiscal year.7 Got-
baum said obtaining the budget figures from the DOE was difficult, even for someone with her office and au-
thority.8

III.  UNILATERAL EXECUTIVE AUTHORITY AND 
LACK OF SHARED DECISIONMAKING

It is fair to say that where the decentralized system may have failed for a lack of cohesiveness, the
mayoral control system has drifted dangerously far in the other direction. Today’s governance system
is no more accountable and far less approachable than before. What was a sprawling and inconsistent

management scheme across the five boroughs is now a staggering consolidation of power. What was a vast web
of offices and agents located on neighborhood streets and in local schools is now a tightly controlled bunker that
excludes outsiders—parents, students, educators, advocates, the media and even the City Council—from most
meaningful participation. 

Mayor Bloomberg has argued that shared decisionmaking will lead to inefficiency in education policy-
setting. His argument fails for two reasons: (1) Checks and balances are essential to American democracy. They
prevent the executive branch of government from becoming too powerful and exploiting its authority by run-
ning an autocratic government. (2) Shared decisionmaking improves schools. Education policy is extremely
complex, and to hear only one point of view on complicated policy issues yields narrow public policy decisions.
More voices leads to better policies.

The DOE: not subject to open government laws?

The DOE is one of the most secretive and autonomous agencies in the city. It has repeatedly taken the
position that it is answerable to no one but the chancellor and mayor, including existing city statutes and the
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City Council. It has denied or ignored requests made under the Freedom of Information Law, and claimed that it
is not subject to other government statutes providing for transparency and oversight. 

For example, when pressed to submit a new Chancellor’s Regulation to the 30-day public notice and
comment period required by the City Administrative Procedures Act (CAPA), the DOE maintained it was not
subject to the Act. Indeed, Chancellor’s Regulations are not subjected to public hearing or comment and, with
the almost-guaranteed approval of the PEP (if they ever go before the panel), rarely receive meaningful public
scrutiny.

CAPA is a local statute with counterparts at the state (which the
DOE is not subject to) and federal levels intended to assure public oversight
of agencies with rulemaking power. Since these agencies are not comprised
of elected officials, their ability to enact rules that affect the public must be
subject to some other form of public oversight. This is provided for through
mandated 30- or 45-day public notice and comment periods before a new
rule or regulation can take effect. 

CAPA defines a city agency as any “official or entity who is acting (1) under the direction of one or
more [elected or appointed] officers” provided for in the City Charter.  The DOE and the chancellor act under
the direction of the mayor, yet the DOE claims it is not a city agency and therefore exempt from the notice and
comment provisions of CAPA. As currently implemented, therefore, mayoral control represents a governing
structure unrestrained by such open government laws and deeply at odds with values of transparent and publicly
accountable government. Even the NYPD is subject to CAPA.  In 2007, for example, it opened proposed
changes to parade permit regulations to public comments, and public participation affected the outcome of the
regulations. 

The DOE has exploited the education law to push its power to the extreme, and to ensure it does not an-
swer to the City Council or the voters of New York—even if the mayor contends that voters will judge him on
the education system. While it is true that mayoral control is a creature of state law, state lawmakers did not en-
vision that education policies in New York City would be subject to no local oversight. The danger in this type
of unilateral power to democratic values, public faith in government and to individual students was demon-
strated vividly during the battle over the Dignity in All Schools Act.

DOE’s flouting of laws enacted by the City Council

A dramatic example of the DOE’s disregard for city law and resistance to any check on its authority is
its refusal to enforce the Dignity in All Schools Act (DASA), legislation that seeks to protect students in the
city’s public schools from bias-based harassment, bullying and discrimination. 

Harassment and bullying is a persistent and serious problem in the city’s schools. According to the
DOE’s School Environment Survey Report for 2006-07, 76 percent of sixth to 12th grade students reported see-
ing students “threaten or bully other students at school.”9 Students who are harassed and bullied often struggle
to develop self-confidence and social skills.10 They become more likely to skip school or perform poorly in
class.11

Advocates and education experts proposed DASA as a solution to bias-based harassment in the schools.
DASA would protect students and school staff against harassment and bullying by other students and staff based
on actual or perceived race, color, nationality, ethnicity, religion, disability, sex, gender identity and expression,
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family composition, economic circumstance, physical characteristics, medical conditions or school perform-
ance. It would require all students, teachers and staff to receive regular training to properly address harassment
and discrimination at school. Regular presentations to students would discourage bias-based harassment and
bullying. The DOE would be required to record and track reported incidents by type of harassment and school
where it occurred. That data would be compiled into an annual summary to be published on the DOE’s website
and included in each school’s annual report card. Each reported incident would be monitored to ensure proper
follow up.    

The City Council’s Education Committee held its initial hear-
ing on DASA on Oct. 7, 2003. At the hearing, the bill received broad
support from lawmakers, education experts and student advocates.12

The DOE stood out in its opposition. DOE representatives criticized
DASA, arguing that existing laws and regulations already protected
the city’s students and that the Council had no legal authority to regu-
late the DOE.13 Nonetheless, a DOE representative was unable to state
whether materials the DOE distributed to teachers and students made
clear that harassment based on gender identity or gender expression is
prohibited.14 The DOE representative also acknowledged that the
DOE’s system of tracking harassment and bullying incidents was in-
adequate to determine the scope of the problem.15

On April 6, 2004, the City Council’s Education Committee issued a report endorsing DASA and held a
second hearing on the bill. At the hearing, the DOE reiterated its opposition. Several students delivered heart-
breaking testimony about their experiences being bullied and harassed at school. The DOE representatives left
the hearing before the students spoke.16

The Council passed DASA on June 28, 2004 by a 45-3 vote. On July 20, 2008, Mayor Bloomberg ve-
toed the bill, which he had dismissed as “silly.”17 In his veto message, the mayor argued that DASA exceeded
the Council’s jurisdiction. He said school safety and discipline are regulated by state law, the commissioner of
education’s regulations and the schools chancellor. The mayor claimed that DASA “is inconsistent with state
law that authorizes and directs the chancellor to adopt and implement policies to prevent harassment—which
the chancellor has done.” Yet DASA does not contain policies that would conflict with state law; therefore both
can co-exist.

By a vote of 45-3 on Sept. 9, 2004, the Council overrode the mayor’s veto. Since then, Mayor
Bloomberg and Chancellor Klein have simply ignored the Council’s vote, refusing to follow the law or chal-
lenge it in court.

Concerned about DOE inaction, the City Council’s Education Committee held an oversight hearing on
March 28, 2005. The DOE refused to testify at the hearing.18 In response, committee members voted two days
later to exercise its seldom used subpoena power to compel the DOE to testify.19

After the subpoenas were issued, DOE representatives attended an April 5, 2005 committee hearing
where they confirmed that no steps were being taken to follow the law and repeated the argument that the
statute is illegal.20

The DOE did little to address bias-based harassment over the ensuing years until in 2007, under pressure
from LGBT community groups and advocates, it initiated a series of training sessions for teachers and staff
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called “Respect for All.” These voluntary training sessions fall far short of the mandatory, regular, system-wide
training DASA prescribes. The DOE sent principals letters asking them to assign two or three teachers and a
guidance counselor to participate in Respect for All training. By April 2008, fewer than 1,100 teachers—just
over 1 percent of the 80,000 teachers working in the public school system—had participated in the training.21

While these trainings were a small step toward addressing bias-based harassment of LGBT students,
bullies continued to victimize children in schools across the city. A pair of vicious attacks against Sikh students
in city high schools intensified pressure on the DOE to do more to prevent harassment and bullying. In May
2007, Harpal Singh Vacher, a freshman at Newtown High School in Elmhurst, had his waist-length hair force-
fully cut by another student. In accordance with the Sikh religion, his hair had never been cut.22 About a year
later, Jagmohan Singh Premi, a Sikh student at Richmond Hill High School in Queens, had his cheekbone bro-
ken in class—the result of a vicious blow from a classmate who had a key wedged between his knuckles. The
attacker had been harassing Jagmohan in their English as a second language class, calling him “dirty” and a
“terrorist.”23

Under pressure from a number of afflicted students and community groups, the DOE took steps to ad-
dress bias-based harassment and bullying—while still refusing to fully implement DASA. On Sept. 3, 2008 the
DOE issued Chancellor’s Regulation A-832, which prohibits student-to-student harassment and bullying in
schools. In sharp contrast to the open process that preceded DASA’s passage, the DOE sought minimal public
input before issuing the regulation. It did not hold hearings or solicit public comment. Near the end of the draft-
ing process, a small group of organizations was selected to review a semi-final copy of the regulation. The
group was given 48 hours to review the draft and submit comments. Few, if any, of its suggestions are reflected
in the regulation.  

The regulation marked an important step forward in protecting students, but it falls significantly short of
full enforcement of the law in several key respects:

►  DASA prohibits bias based harassment by any person on school premises or at a school function, but the 
DOE regulation governs student-to-student harassment only. The new regulation does not cover bias-based 
harassment by school administrators, teachers, School Safety Agents and other individuals. 

►  DASA requires annual reporting, including in a school’s report card, of information on the number and na-
ture of bias-based incidents broken down by school, district, borough and grade level.  Such information is 
supposed to be published on the DOE’s web site. But the DOE regulation includes no public reporting re-
quirements. 

►  DASA is very specific in its requirement of trainings on a regular basis for all staff to discourage developm-
ent of harassment. But the DOE regulation is vague and does not detail what sort of annual trainings will be 
mandated. This is a key provision, since in order to change the environment in the schools, all staff and stu-
dents must be trained in recognizing and preventing bias-based harassment. Preliminary evidence suggests 
that very few individuals in the city’s 1,400 schools have been trained.

►  DASA includes a definition of bias-based harassment that would discipline students appropriately and not 
lead to over-reliance on punitive measures in order to address minor school disciplinary problems. But the 
DOE regulation is so broad that it could lead to punitive measures against students rather than a focus on 
creating a more nurturing and respectful environment.

These omissions raise serious questions about whether the regulation will equip teachers and administra-
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tors to effectively address bias-based harassment and bullying. Moreover, Mayor Bloomberg’s refusal to follow
city law and his unwillingness to engage in an open dialogue about bias-based harassment and bullying are an
affront to the democratic process that does little to foster nurturing learning environments in the city’s schools
or protect students from bullies. Unfortunately, they also are characteristic of his autocratic approach to govern-
ing the public schools.

DOE manipulates and ignores city board of education

The 2002 mayoral control law created two main vehicles to afford the public a role in education policy-
making. Unfortunately, Mayor Bloomberg and Chancellor Klein have largely ignored or circumvented the leg-
islatively created bodies meant to ensure parental and public involvement in education.

Under the mayoral control system, the PEP replaced the old Board of Education.24 Its official duties, ac-
cording to §2590-g of the Education Law, are to “advise the chancellor on matters of policy affecting the wel-
fare of the city school district and its pupils” by “approv[ing] standards, policies, objectives and regulations
proposed by the chancellor directly related to educational achievement and student performance.”

Unfortunately, the PEP has become a glorified rubber stamp. The bulk of its members are patronage ap-
pointees. Seven of 13 members plus the chancellor are picked by the mayor and can have their appointments re-
voked by him without notice or cause. Most bring with them no experience in the education field, nor do they
have the resources to become experts—the mayoral control legislation stripped former Board of Education
members not only of their salaries, offices and job security, but of their budgets and support staffs. Most of the
panel members’ children attend or attended private schools or schools in other states.25

The stacked deck nature of the panel was dramatically demonstrated
in 2004 over a vote on so-called social promotion, the practice of advancing
students to the next grade level when test scores or other measurements show
they may not be academically prepared. Social promotion and its alterna-
tive—holding those students back—is a complicated issue that education ex-
perts debate vigorously. But when Mayor Bloomberg decided to take it on, it
became the catalyst for a display of his unilateral authority and disdain for
any meaningful public oversight. The night before the PEP was to vote on
the issue, Bloomberg revoked the appointments of two panel members who
had indicated they would vote against his position and replaced them with
appointees who would support his cause. That week, The New York Times
called his actions “an extraordinary display of unvarnished mayoral power.”26

The PEP’s accessibility to the public is also limited at best. In 2002, Bloomberg was quoted in The New
York Times saying “I do not expect to see their names—ever—in the press answering a question either on the
record or off the record,”27 indicating that his appointees to the panel were not to have any public role. His wish
appears to have come true—the average parent would have trouble talking to PEP members or finding out what
happens at their monthly meetings. There are no phone numbers or email addresses available for individual PEP
members on the DOE website, and since the law forbids giving them DOE office space,28 they cannot be easily
reached by parents or students. Moreover, on the DOE’s website, the most recent agenda posted for a PEP meet-
ing is from September 2007, and the most recent meeting minutes are from April 2008.29

Stacking the PEP with appointees who can be removed without cause or notice is worse than having no
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Seven of 13 PEP members are
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have their appointments 
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or cause. Most bring with
them no experience in the 
education field.



public board at all—it creates the illusion of checks and accountability while in reality it creates a system of un-
bridled mayoral authority.  

DOE’s disregard for the authority of local parent councils

The other main avenue for public participation in the school sys-
tem—CECs, the Citywide Council on High Schools and the Citywide
Council on Special Education—are likewise largely powerless.

The 32 CECs and the two citywide councils are the successors to
the former community boards that were responsible for the school dis-
tricts that comprise the School District of the City of New York. The
CECs each have 12 members, 11 of whom may vote. Nine are parents
whose children attend school under the jurisdiction of the community
district (and who must be elected by the president, vice president and
treasurer of the PTA), two who are appointed by the borough presidents
corresponding to the district in which the CEC is located, and one non-
voting student member.30

Shortly after mayoral control began, the mayor announced he would dissolve the community school dis-
tricts that made up the New York City public school system and fire all 32 superintendents. The intent was to
replace them with 10 superdistricts known as Regions, and replace the local school boards with watered-down
parent committees.31 Parents, advocates and other groups were concerned that the changes would leave schools
and families without local support and advocacy. Representatives of the teachers’ and principals’ unions were
outraged, expressing their concerns that the mayor was “stripping away everyone else’s voice in public educa-
tion.”32

The Education Law clearly did not permit the mayor to eliminate community school districts or change
the role of the superintendents.33 Assemblyman Steve Sanders, an architect of the mayoral control law, said at
the time “[t]here is a growing and deepening anger with the way the mayor has moved forward.”34 A group of
legislators at the state, city and federal level even filed a lawsuit to try to block Mayor Bloomberg’s plan. The
settlement of that lawsuit led to New York’s current convoluted system, with the DOE’s 10 Regions overseeing
the 32 community superintendents, and 32 CECs, essentially responsible only for maintaining zoning lines for
elementary and middle school attendance.35

The CECs have no executive or administrative powers,36 but are tasked with “providing input” to the
chancellor and the PEP on district relevant matters37 and assisting individual schools directly if they are in need
of leadership.38 Under the current law, a CEC’s main responsibility is to “promote achievement of educational
standards and objectives relating to the instruction of students.”39

When Chancellor Klein announced the restricted roles of the CECs in January 2005, parents were out-
raged. Paul Mondesire, a member of the council for District 3, said: “This appears to be a part of a general pat-
tern on the part of the Department of Education to give us lip service, to say ‘we want parental input,’ but when
it comes down to it they restrict our ability to have influence.”40

The DOE treats the CECs in the same manner that it treats the PEP—with disdain.  An important illus-
tration is the recent action by the DOE to change the attendance lines in several districts without seeking the ap-
proval of, or even consulting with, local CECs.
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“This appears to be a part of a
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the Department of Education to
give us lip service, to say ‘we
want parental input,’ but when
it comes down to it they restrict
our ability to have influence.”

— Paul Mondesire,
Distrcit 3 CEC Member



On March 24, 2009, the NYCLU and the United Federation of Teachers brought a lawsuit on behalf of
public school parents and CEC members against the DOE for violating the state education law that required
CEC approval of attendance zone changes.  The lawsuit argued that when the DOE unilaterally announced plans
to close P.S. 194 and P.S. 241 in Harlem and P.S. 150 in the Ocean Hill-Brownsville neighborhood of Brooklyn,
leaving those zones empty of neighborhood schools, it effectively changed attendance lines without community
approval. The lawsuit centered on the decision-making role of parents in policies that impact their children, and
the DOE’s disregard for the law which requires their involvement.

Approximately one week after the lawsuit was filed, the DOE decided to change course and keep the
three schools open. It announced its decision not by responding to the lawsuit in court or by informing, plain-
tiffs, parents or local CECs, but through a press release.  

The DOE did not admit its wrongdoing. In fact, its representatives claimed in the press that the
NYCLU’s lawsuit, designed to promote democratic decision-making, actually inhibited parental rights since
some parents wanted to close the three schools. What the DOE failed to inform those parents is that it not only
ignored its legal obligations, but by acting unilaterally it denied parents a voice twofold—they were denied the
right to decide if the schools should close, and if they should, what schools should be brought in to replace
them. 

No formal governance structure overseeing police activities in schools 

The current mayoral control system has undermined the effectiveness of interagency collaboration, leav-
ing a large governance vacuum on school safety matters, and preventing a meaningful debate on school disci-
pline practices.

In 1998, the Board of Education transferred responsibilities over school safety matters—including the
training and employment of School Safety Agents—to the NYPD.  A memorandum of understanding (MOU)
detailed the governance structure of this new interagency approach to school safety, including the relationship
between the DOE and the Police Department, as well as standards by which police personnel and educators
must abide when engaging in actions that may impact the educational environment of the schools.41

Under Mayor Bloomberg’s watch, the MOU expired and hundreds of millions of dollars have been spent
to increase police presence in the schools, with no input from parents, students or the public.The DOE takes the
position that because of mayoral control, there is no requirement for a new agreement that details the school
safety governance structure. In other words, thousands of police personnel with the authority to stop, search and
arrest students will continue to patrol city schools with little oversight or clarity about their role in the schools
and with little to no accountability to the DOE or school principals.

Council Member Peter Vallone Jr., chair of the City Council’s Public Safety Committee and a strong ally
of the NYPD, was shocked to learn about the lack of an official governance structure regulating police activities
in the schools:

[O]ur teachers, our principals, our NYPD officers, School Safety Agents… they need something in
writing to tell them how to act. They’re the ones that are brought up on charges based on how they
act. And that can’t be something that fluctuates based on daily meetings. That has to be in writing
and there has to be some sort of formal written agreement.  There was one; it wasn’t extended for
some reason. …
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You know, this sounds like that situation where you have two agencies, co-equal, who don’t have a
written protocol as to how to interact with each other. You know, for example, you said, [Deputy
Chancellor] Grimm, that the principal was in charge of safety until the crime was committed, which
then changed to an immediate arrest is required, and then [NYPD] Chief Secreto said an injury
makes a crime, which is not true. There [are] attempted assaults, there are also all sorts of crimes
that are not injuries, so right here we’ve got a lot of confusion going on in this antiseptic atmos-
phere of a [City Council] chambers. I can imagine what happens when there is an assault in a
crowded hallway of a school.42

With no clear written policy defining the relationship between School Safety Agents and the larger
school community, their treatment of students varies widely. In many schools, students report positive working
relationships with School Safety Agents.  However, in schools with a significant police presence, School Safety
Agents end up enforcing school rules such as cell phone and ipod bans that have nothing to do with crime, let
alone violence, and even the most prosaic daily interactions can explode into misunderstandings, power strug-
gles and violence. When this happens, students suffer the consequences: suspensions, expulsions, physical in-
juries and even arrests.

During testimony before the City Council, Ernest Logan, president of the Council of School Supervisors
and Administrators, which represents the city’s public school principals, acknowledged the dangerous gover-
nance vacuum that exists in matters pertaining to school safety:

Many of you have said that you have heard confusion here today at the City Council when people were
asking questions about the DOE and the Police Department. Well, if you have confusion here at the
City Council, imagine the confusion in 1,400 schools of how this is supposed to work.

… Every incident is unique, but I am truly troubled by the fact that we are criminalizing our children.
… I know there is a principal of a school, two second graders playing in the school yard. The game
gets heated, Johnny hits Michael, Michael winds up with a bloody nose, the School Safety Agent ob-
served that. Is that a crime? Are we now going to arrest the child who hit the other kid with the bloody
nose? I don’t think so.43

As clarity around the role of police personnel in schools has grown hazy, the number of School Safety
Agents patrolling the schools increased by 64 percent, from 3,200 in 1998 to 5,246 in 2008. The police force in
New York City schools is now the fifth largest police force in the country. Houston, with a population of 2.2
million people, has fewer police personnel patrolling its streets than the hallways of New York City’s public
schools do. Not surprisingly, the school safety budget has increased by 65 percent since the advent of mayoral
control, representing an additional $88 million spent on police personnel each school year. The dramatic in-
crease in the budget and number of police personnel occurred despite a decrease in the student population by
approximately 70,000 during that same period. 

Along with the increase in the number of police personnel in the schools, superintendent suspensions—
out-of-school suspensions of students for longer than five days—have increased from 8,567 in 2000 to 15,090
in 2004. These numbers indicate a significant change in school safety policy, considering the decrease in the
school population during that period. 

The DOE has made other school safety policy decisions without public or legislative input. In January
2004, City officials introduced—without meaningful consultation with families, students, community leaders or
educators—the “Impact Schools” initiative. A joint NYPD-DOE effort, this initiative originally targeted 12
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schools with high levels of reported crime for heightened policing with a goal of creating safe school environ-
ments. The initiative, which has included dozens of schools at various times, doubles the number of police per-
sonnel permanently assigned to targeted schools, and institutes a zero-tolerance policy for infractions listed in
the New York City Discipline Code.45

In another escalation of police activity, on April 13, 2006, Mayor Bloomberg unveiled a program that
subjects all junior high and high school students to NYPD-deployed “roving” metal detectors.46 The deployment
of metal detectors and their associated police personnel is unannounced, designed to catch students by surprise
in an effort to reduce the number of weapons in the school. It requires students at targeted schools to submit not
only to metal detector scans but also to police searches and other policing activity. The program caused chaos
and lost instructional time as soon as it began, each morning transforming an ordinary school into a massive po-
lice encampment with dozens of police vehicles, as many as 60 School Safety Agents and NYPD officers, and
long lines of students waiting to pass through the detectors to get to class. Parents have formed email chains
warning other parents not to send their children to school on days when the roving metal detectors are there. 

The combination of overly aggressive police tactics in schools and a lack of oversight and regulation has
resulted in students being handcuffed and arrested for minor non-criminal violations, pushing them out of class-
rooms and into the juvenile and criminal justice systems, what civil rights advocates call the School to Prison
Pipeline.  For example, in March 2007, School Safety Agents handcuffed and arrested 13-year-old Chelsea
Fraser in front of her classmates at her Dyker Heights school. Her crime? Days earlier she had written the word
“okay” on her desk.47 In January 2008, Denis Rivera, a 5-year-old kindergarten student at P.S. 81 in Queens,
threw a temper tantrum and was subsequently handcuffed and hauled off to a psychiatric ward by School Safety
Agents.48

These are not isolated incidents. New York City now has the unfortunate distinction of being a leader in
utilizing police street tactics in schools, relying on police personnel to enforce day-to-day discipline.49 Pre-may-
oral control, the introduction of the NYPD into the schools led to vigorous debates between the Board of Edu-

Note:  Police personnel data were not available for 1999 and 2000.
Sources: Annual Mayor's Management Reports, correspondence with NYPD, City Council hearings, and news articles. 
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cation and the mayor. Post-mayoral control, Mayor Bloomberg has dramatically increased police presence and
programs in the schools, and has done so with unprecedented secrecy and unilateral maneuvering. Most aston-
ishingly, he has done so with reckless disregard for the impact on the educational environment and students’
rights, and has allowed thousands of police personnel to patrol school hallways with no formal governance
structure in place to regulate their activities.

Disregard for public’s repeated requests to regulate military recruitment activities in schools

The federal No Child Left Behind Act of 2001 (NCLB) requires the nation’s public high schools to open
their doors to military recruiters and provide the armed services with students’ personal directory information.50

The law exposes tens of thousands of New York City students to aggressive military recruiters.  

It is the responsibility of Mayor Bloomberg and the DOE to protect parents’ and students’ privacy from
aggressive military recruiters and to ensure that students are capable of making informed decisions regarding
military service, within the requirements of NCLB. Yet the mayor and the DOE have failed to meet these re-
sponsibilities, demonstrating a familiar disregard for the concerns of parents, students and educators and an un-
willingness to even engage in public dialogue about military recruitment in the city’s schools. Moreover, Mayor
Bloomberg has demonstrated a deliberate indifference to the problem by refusing to adopt formal policies regu-
lating the activities of military recruiters in the schools.

Whether or not to enlist in the military is a life-changing decision. While a military career may be an ex-
cellent option for some, school systems should equip students to make informed decisions on military service.
They should provide accurate information about the advantages and disadvantages of enlistment and inform stu-
dents about the range of options outside of the military, including college or job training programs. They should
protect students and parents from aggressive recruiting tactics, such as cold calls to students’ homes, untenable
promises by recruiters and use of class time to promote military careers.  

In New York City, parents must submit an opt-out form to have their children’s information withheld
from the military for recruitment purposes. If an opt-out form is not submitted, then the school assumes a par-
ent’s consent to turn over contact information to military recruiters. The minimal privacy protections afforded
by this policy fail if parents do not receive the opt-out form, which evidence suggests is too often the case. In
the spring of 2007, the NYCLU and Manhattan Borough President Scott M. Stringer surveyed 1,000 students
from 45 schools frequently visited by military recruiters. Most students surveyed said they either did not receive
an opt-out form or didn’t recall receiving a form. The survey also left the impression that the DOE is doing little
to regulate military recruiting at city high schools or inform students of their rights and options regarding mili-
tary recruitment.51

Anecdotal reports from students further suggest that the DOE allows military recruiters to roam freely in
the city’s high schools. Romy Chowdhury, who graduated from Thomas Edison High School in Queens in 2007,
said pairs of military recruiters frequently patrolled the school’s hallways handing out bags, balls, cups and
other goodies. “At one point it got pretty intense—during one month I’d see the recruiters twice or even three
times a week on the first floor walking around and talking with students,” Chowdhury said. “I was like, why are
you always here? I hardly ever saw any college recruiters; I remember seeing recruiters from CUNY maybe one
or two times. I saw Marines in their full uniforms walking around the school constantly.”52

Adana Austin, who graduated in 2008 from Lafayette High School in Brooklyn, said by the start of her
senior year, she had never spoken to a college recruiter in her school.  She said military recruiters were a con-
stant presence. “Often I’m in a classroom when military recruiters come in and bother people,” she said. Some-
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times they’ll meet students in the train station and then walk them all the way to school. Often they’ll be right
outside school when you exit. I complained to a recruiter once, but he just said, ‘Well, I have a quota to fill.’”53

The NYCLU and Borough President Stringer, drawing on suggestions from experts around the country,
proposed a set of recommendations to better regulate military recruitment in the city’s high schools.54 These rec-
ommendations proposed a chancellor’s regulation to implement inexpensive practices that would protect stu-
dents from aggressive military recruiters.

Not only did the DOE ignore the borough president’s and
NYCLU’s recommendations and refuse to issue a Chancellor’s Regula-
tion, it adopted a new policy that expanded the military’s access to 11th
and 12th grade students. On Sept. 16, 2008, Chancellor Klein issued a
policy directive to principals that streamlined the process for providing
military recruiters with students’ information, making it easier than ever
for recruiters to contact students at home. Previously, military recruiters
needed to contact individual high schools to obtain students’ contact in-
formation.55 Under the new policy, military recruiters need only contact
DOE headquarters to request the contact information of all 11th and 12th

grade students citywide who did not submit an opt-out form. While the
DOE maintains that the directive was issued as a way to better protect
student privacy, it actually has the opposite effect, particularly given the
fact that many students never receive opt-out forms.

These changes were unilaterally made behind closed doors without formal input even from principals,
and they were not communicated to parents or students, despite the enormous privacy implications. The direc-
tive drew protests from advocacy groups, students and parents. In response, the DOE extended the deadline for
submitting opt-out forms two weeks. It announced the extension in an e-mail to high school principals, but,
once again, it didn’t bother to inform students and parents of the new deadline.  

At the same time, the DOE resisted calls from advocates, students and parents to extend the opt-out dead-
line by a month and to commence a 30-day public comment period before implementing the Sept. 16 directive.

The new policy sparked concern among federal, state and local lawmakers, including U.S. Rep. Charles
B. Rangel, chair of the House Ways and Means Committee. In a Nov. 24, 2008 letter cosigned by 27 elected of-
ficials—nine members of the city’s congressional delegation, the public advocate, the Bronx and Manhattan
borough presidents, six State Senate and Assembly members, and nine City Council members— Rangel ex-
pressed concern that the DOE is not sufficiently protecting student privacy and is going well beyond its obliga-
tions to disclose students’ information to military recruiters under NCLB.56

“The opt-out process that would keep contact information private should be as easy for parents and chil-
dren as the data collection process is for the military,” Rangel said in the letter. “In fact, by giving the Depart-
ment of Defense preferential access to our students in school, the DOE is at least implicitly promoting military
careers without giving students a full picture of the breadth of career options that lie outside the armed forces.”57

Rangel, a decorated Korean War veteran, urged Klein to immediately suspend the policy and commence
a 30-day comment period on the new policy. His letter included a lengthy list of recommendations for better
regulating military recruitment in the schools. Aside from acknowledging that he had received the letter, Klein
did not respond to the concerns of the 27 elected officials, nor did he implement any of their recommendations.  

While the DOE has handed
over students’ information 
personal to military recruiters, it
has resisted the NYCLU’s 
efforts to obtain public records
on military recruitment in the
schools through the Freedom
of Information Law and has 
ignored the calls of elected 
officials to make it easy for 
students and parents to keep
their contact information 
private. 
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While the DOE has dutifully handed over students’ information to military recruiters, it has resisted the
NYCLU’s efforts to obtain public records on military recruitment in the schools through the Freedom of Infor-
mation Law. The DOE’s persistent stalling stands in marked contrast to the response of the U.S. Coast Guard,
the U.S. Navy and the U.S. Air Force, all of which have provided much more complete responses than the
DOE’s paltry effort. 

IV.  RECOMMENDATIONS

The past seven years amply demonstrate that, absent clear limits on executive authority and clear
mandates for transparency, accountability and oversight, mayoral control can easily become a ve-
hicle for unbridled control and secrecy. Therefore, whether it approves extending mayoral control

or not, the State Legislature must create additional legally-mandated mechanisms that will ensure checks and
balances, public input and transparency in government.

►  Clearly delineate the position of the DOE within the existing structure of city government

The DOE cannot continue to act as its own autonomous agency, even if mayoral control is extended by
the State Legislature. It must be subject to the same laws as other city agencies. Otherwise, the DOE’s position
within city government will continue to lead to confusion among city policymakers and allow the DOE to selec-
tively decide when laws and regulations do or do not apply to it.

The DOE takes the position that it is not a “city agency” and is therefore not bound by laws that govern
the conduct of city agencies. This allows the DOE to escape laws governing the authority of the Independent
Budget Office, the legislative authority of the City Council, and the investigatory powers of the public advocate
and comptroller’s offices, to name just a few examples.

The DOE also claims that it is not obligated to comply with Chapter 45 of the New York City Charter,
which ensures that city agencies establish uniform standards of conduct, keep the public informed of agency ac-
tions, and allow for public participation in rulemaking. 

The DOE must no longer exist as its own self-governing entity subject to no outside regulations or open
government statutes. The State Legislature must clarify that the DOE is a “city agency” subject to the City Ad-
ministrative Procedures Act and laws providing for government transparency and oversight. Moreover, the State
Legislature must clarify that the City Council has jurisdiction over non-curriculum education matters, such as
school safety and military recruitment policies, as well as other matters that impact the educational environment
of the schools.

Assembly Member Rory Lancman and Senator Daniel Squadron recently introduced in the State Legis-
lature the Education Accountability Act, which would clarify that the DOE is a city agency subject to the same
laws and requirements as every other city agency, while preserving the powers of the DOE and the Panel for Ed-
ucational Policy with respect to setting curriculum. The NYCLU supports this legislation as an important first
step in creating checks and balances in the New York City school governance structure.

►  Increase public oversight by an independent and empowered board of education

There has been little disagreement between PEP members and Mayor Bloomberg over the last seven
years. That should come as no surprise: when the mayor has disagreed with panel members, he has fired them.
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PEP meetings have become little more than a formality with very little discussion on important policy issues.

Regardless of whether the mayor retains sole responsibility over appointing the schools chancellor and a
majority of the school board, it is in the interest of New York City’s students, parents and educators to have an
empowered panel that debates education policy matters.

Clearly define PEP authority

State Education Law defines PEP authority as approving “standards, policies, objectives and regulations
proposed by the chancellor directly related to educational achievement and student performance.” The DOE has
interpreted this provision as narrowly as possible, and thus the chancellor has introduced few resolutions and
agreements for PEP approval. PEP members and advocates have complained that issues related to student per-
formance and achievement are not brought before the panel.

Therefore, the law should be strengthened to pose an affirmative obligation on the chancellor to submit
for PEP approval all new citywide policies and practices, and amendments to existing citywide policies and
practices, that are related to educational achievement and student performance. The chancellor must be prohib-
ited from executing such policies and practices without PEP approval, with exceptions for emergencies that will
trigger future submissions for approval. Moreover, state law must explicitly authorize the PEP to proactively
submit proposals before the panel, and not have to wait for submissions by the chancellor. Finally, “educational
achievement” and “student performance” must be defined to include all policy matters that impact students’
graduation, attendance and retention rates, as well as citywide policies that impact a school’s educational envi-
ronment, such as school safety policies.

The appointment of PEP members should be distributed among elected officials

The appointment of members to the PEP should not be delegated solely to the mayor and the borough
presidents. Additional or replacement appointments should be given to all citywide elected officials, who like
the mayor have a stake in education matters, and to the city’s legislative body, the City Council. The public ad-
vocate and comptroller should appoint members to the PEP, as well as the City Council speaker and the chair of
the City Council’s Education Committee. Priority should be given to appointing individuals with a background
in education. Preference should also be given to individuals who have attended a New York City public school
or who have had children in the city’s public education system.  

Panel members should serve a fixed term 

In order to avoid undue influence on panel members and to encourage thoughtful debate on the PEP,
panel members should serve fixed terms, preferably terms that are longer than the term of those who appointed
them. Moreover, those who appoint panel members must be prohibited from firing their appointees without
cause or notice. All terminations of panel appointments must be done only for good cause concerns unrelated to
an appointee’s position on an issue (as long as it’s a reasonable position) and with 30-days notice prior to the ef-
fective date of the dismissal.

Panel members should vote for a chair

While the mayor may continue to have sole appointing authority over the schools chancellor, the PEP
should vote for its own chair. The chair should not replace the chancellor as the chief executor of education pol-
icy. Rather, the chair should become the official spokesperson for the PEP, set its agenda and ensure its produc-
tivity.
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In order to allow for the best use of the chair’s time and abilities, the chair should be provided with re-
sources that include a staff that is able to prepare analysis and recommendations on behalf of the PEP. The chair
should also be provided with an office and a stipend.

►  Strengthen the parental voice in policymaking

The 32 CECs and two citywide councils must be given responsibilities and authority that ensure parental
involvement in the setting of school education policies.  

The CECs’ and citywide councils’ authority should be expanded to include approval of district school
safety plans, the opening and closing of schools, and other district-specific policies. For example, CEC or City-
wide Council on High Schools approval should be required when a district seeks to change its school safety
plan to include permanent metal detectors in certain schools.  

►  Bring school safety practices in line with education policy

The NYPD plays a unique and extensive role in the city’s education system. Since 1998, when Mayor
Rudolph Giuliani transferred school safety responsibilities from the Board of Education to the NYPD, and con-
tinuing with the advent of mayoral control, the NYPD has played a greatly expanded role in enforcing school
discipline matters, increasing its impact on the educational environment of the schools.  

At the same time that the number of police personnel in the schools increased to a whopping 5,200
agents, the ability of educators to oversee school safety and student discipline has decreased. Police personnel
patrol school hallways and interact with students numerous times a day. These interactions often lead to con-
frontations between children and School Safety Agents and introduce an environment not supportive of the edu-
cational experience. Yet principals complain that they are unable to control the conduct of School Safety Agents
and are limited in their ability to strike the right balance between school security and a supportive educational
environment. The DOE’s failure to adopt a school safety governance document has only exacerbated an already
troubling situation.

The thousands of NYPD personnel who work in the schools must be subject to oversight by educators
who have an expertise in maintaining a nurturing school environment. Therefore, the New York State Education
Department and the DOE must be provided with clear authority to investigate and oversee all school safety
practices, including the activities of NYPD personnel in city schools.  

►  Institute practices to allow for public engagement in the decisionmaking process 

The DOE must abide by basic requirements of open government in the policymaking process.

This is most important as it relates to the promulgation of Chancellor’s Regulations, which cover every-
thing from admissions policies and security plans to health services and principal appointments. The public
must be given a role in approving such regulations. All Chancellor’s Regulations must be subject to a public
comment period. A Chancellor’s Regulation must never be finalized until the public has had at least 30-days to
submit written comments on a regulation and provide in-person testimony at a hearing.  

The PEP must also open its policymaking and adjudication process to the public.  While the PEP does
hold public meetings, they occur at the discretion of the chancellor.  Moreover, information on past and future
meetings is difficult to access. On the DOE’s website, the most recent agenda posted for a PEP meeting is Sep-



THE PRICE OF POWER │ NYCLU       21

tember 2007, and the most recent meeting minutes are from July 2007. The last PEP resolution posted on the
website was from November 2006.

The PEP must ensure that the public is welcomed at its meetings and informed of its activities. It must
hold well-publicized monthly hearings on matters related to educational policy, including the budget. The public
must have easy access, including through the Internet, to PEP meeting information, including agendas, minutes
and resolutions. PEP meetings should be broadcast on the Internet to ensure as wide an audience as possible. Fi-
nally, the PEP must institute a public comment period of 30-days prior to the approval of any resolution or
agreement, and all votes must be taken publicly.

►  Mandate transparency of data

The DOE must end its practice of withholding from the public raw data on student performance, student
safety and the education budget. Moreover, the DOE must meet its statutory obligation to provide the public
with access to records. Public records requests must be acknowledged and responded to in a timely manner, and
the DOE records office must be well-staffed.

In order to allow for an independent assessment of the DOE’s data, the Independent Budget Office must
be provided with statutory authority to report on the DOE’s performance, as it does on other city agencies. The
IBO must be given raw data to allow it to assess the DOE’s performance, including as it relates to student
achievement (graduation rates, test scores, class size, etc), school environment, school safety and discipline
(suspensions, discharges, etc.), and budget.  

►  DOE inspector general

In order to promote the effectiveness of the DOE, the State Legislature should create an Office of In-
spector General within the DOE to conduct independent investigations into DOE practices. The goal of the in-
spector general should be to improve the practices employed by the DOE, and provide analysis of the impact of
DOE policies and practices on the educational environment of the schools. For example, the inspector general
should be authorized to conduct an assessment of the impact of the presence of 5,200 police personnel in the
schools has had on the educational environment.

The inspector general’s office will not replace the Office of the Special Commissioner of Investigation,
which will continue to investigate individual acts of fraud, corruption and misconduct.

►  Sunset again in seven years

The debate over the appropriate school governance structure for New York City has led to passionate
discussions among policymakers and the public and a renewed interest in city schools and the people who run
them. Such a vigorous debate fosters greater participatory democracy and an exchange of ideas that will ensure
that the school system continues to reflect the latest opinions and scholarly views and theories on public educa-
tion. Therefore, the State Legislature should ensure that whichever system it chooses for New York City, such a
system expires in seven years, thus allowing for continued public debate.
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