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UNITED STATES DISTRICT COURT  

WESTERN DISTRICT OF NEW YORK 

 

 

BYSHOP ELLIOTT, 

 

Plaintiff, 

v. 

 

BUFFALO CITY SCHOOL DISTRICT; and 

CRYSTAL BOLING-BARTON, McKinley High 

School Principal, in her official and individual 

capacities, 

 

                                   Defendants. 

 

 

 

 

Case No. 17-cv-00397-WKS 

 

 

 

 

NOTICE OF MOTION AND MOTION TO DISMISS CLAIMS  

AGAINST DEFENDANT CRYSTAL BOLING-BARTON,  

WITHOUT PREJUDICE, PURSUANT TO RULE 41(a)(2) 

 

 PLEASE TAKE NOTICE that the Plaintiff Byshop Elliott will move this Court on a 

return date to be determined by the Court to dismiss his claims against Defendant Crystal 

Boling-Barton, without prejudice, pursuant to Federal Rule of Civil Procedure 41(a)(2). 

In support of this motion, the Plaintiff files a Memorandum of Law in Support of the 

Motion to Dismiss (Feb 21, 2018); the Affirmation of Robert Hodgson (Feb. 21, 2018); and a 

proposed order. The Defendant Buffalo City School District has stated that it consents to this 

motion. The Defendant Crystal Boling-Barton has stated that she opposes it. 

Pursuant to Local Rule 7(a)(1), the Plaintiff hereby states that he intends to file and serve 

reply papers. Pursuant to Local Rule 7(b)(2)(B), if the Court does not set deadlines by order, any 

opposition will be due within fourteen days of today, and any reply papers will be due within 

seven days of the filing of opposition papers. 
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Dated: February 21, 2018    Respectfully Submitted, 

       New York, NY      

/s/ Robert Hodgson_____ 

ROBERT HODGSON 

ERIN BETH HARRIST 

CHRISTOPHER DUNN 

New York Civil Liberties 

    Foundation 

125 Broad Street, 19th Floor,  

New York, NY 10004 

Tel: (212) 607-3300 

rhodgson@nyclu.org 
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PRELIMINARY STATEMENT 

In this lawsuit alleging that the Plaintiff Byshop Elliott, a gay McKinley High School 

senior, was unlawfully barred from forming a Gay-Straight Alliance (“GSA”), the Plaintiff now 

moves for dismissal of his remaining claims against Crystal Boling-Barton, without prejudice, 

pursuant to Federal Rule of Civil Procedure 41(a)(2). He does so because this litigation has 

resulted in an agreement with the school district that provides all of the relief for the students of 

McKinley that he sought—namely, the creation of a GSA and the implementation of a series of 

measures to protect the rights of LGBTQ students at the school; because the Defendant Crystal 

Boling-Barton has recently ended settlement negotiations; and because, with the understanding 

that the Buffalo City School District may be required to pay Boling-Barton’s legal expenses for 

as long as this case proceeds, he does not believe that continuing to litigate past the pleading 

stage solely to resolve his individual claims against her would benefit the students of the district. 

Particularly at this early stage of litigation, these reasons are more than sufficient to justify 

dismissal without prejudice pursuant to the permissive standard of Rule 41(a)(2). 

BACKGROUND 

On May 10, 2017, the Plaintiff Byshop Elliott filed this lawsuit against the Buffalo City 

School District (the “District”) and then-Principal Crystal Boling-Barton alleging violations of 

the Equal Access Act and the First Amendment based on McKinley High School’s repeated 

denials of Byshop’s attempts to form a GSA. See Compl. (ECF No. 1). Within days of the filing, 

the District announced that a GSA would be forming at McKinley, and the GSA in fact began 

meeting before the close of the 2016-2017 school year. Affirmation of Robert Hodgson 

(“Hodgson Aff.”) (ECF No. 19-2) ¶ 3. On September 1, 2017, Byshop Elliott and the District 

filed a Settlement Agreement and Proposed Order of Dismissal (the “District Settlement”) (ECF 
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No. 12) resolving all claims against the District in which the District agreed to ensure the 

continued presence of a GSA at McKinley, provide nondiscrimination trainings for students and 

staff, post the District’s LGBTQ nondiscrimination policy around the school, and publicly report 

incidents of LGBTQ bias. See id. ¶ 4. This Court signed an order dismissing all claims against 

the District pursuant to the District Settlement on October 4, 2017. See Order (ECF No. 14).   

As soon as the District Settlement establishing protections for LGBTQ students was 

signed on September 1, 2017, the Plaintiff’s counsel reached out to Mrs. Boling-Barton’s counsel 

seeking to resolve the remaining claims against her. Hodgson Aff. ¶ 5. Counsel for the Plaintiff 

and counsel for Mrs. Boling-Barton engaged in a series of communications over the following 

months regarding the possibility of a settlement. Id. While terms were never agreed upon, 

counsel for both parties engaged in ongoing negotiations and expressed hope that additional 

discussions might facilitate a final settlement. Id. 

While these discussions were ongoing, Mrs. Boling-Barton filed a motion on October 20, 

2017, to “partially vacate the Settlement Agreement and Proposed Order of Dismissal granted on 

October 4.” Mot. (ECF No. 15). That motion sought only “to vacate the portion of the Order of 

Dismissal which completely dismisses [the District] from this case,” clarifying that “Mrs. 

Boling-Barton has no objection to the Plaintiff dismissing the causes of action he raised against 

[the District] pursuant to a settlement agreement between the parties,” Mem. in Supp. of Mot. 

(ECF No. 15-1) at 2, but that she wanted an order “retaining [the District] as a party in this action 

with respect to Mrs. Boling-Baton’s crossclaims for contribution and indemnification,” id. at 9.  

This Court granted that motion as unopposed on February 5, 2018. Text Order (ECF No. 17). 

On February 8, 2018, counsel for Mrs. Boling-Barton stated for the first time to counsel 

for the Plaintiff that no further settlement proposal would be considered. Hodgson Aff. ¶ 6. After 

Case 1:17-cv-00397-WKS   Document 19-1   Filed 02/21/18   Page 5 of 11



 

 3 

being asked if she would simply stipulate to dismissal or otherwise consent to a dismissal 

motion, counsel stated on February 20 that Boling-Barton would oppose dismissal. Id. ¶ 7. 

Recognizing that, first, the Plaintiff has secured a settlement agreement that provides all of the 

relief for the students of McKinley High School that he sought, and, second, counsel for the 

District has represented that the Buffalo City School District is being billed for all of Boling-

Barton’s ongoing legal expenses in this case, see Hodgson Aff. ¶ 8, the Plaintiff now moves for 

the dismissal of his remaining claims against Boling-Barton because he does not believe that 

continuing to litigate this case would benefit the students of the Buffalo City School District.1 

ARGUMENT 

 The Plaintiff plainly meets the standard to dismiss his claims against Crystal Boling-

Barton without prejudice pursuant to Rule 41(a)(2). While voluntary dismissal without prejudice 

is “not a matter of right . . . the presumption in this circuit is that a court should grant a dismissal 

pursuant to Rule 41(a)(2) absent a showing that defendants will suffer substantial prejudice as a 

result.” Paulino v. Taylor, 320 F.R.D. 107, 109 (S.D.N.Y. 2017) (citing D’Alto v. Dahon 

California, Inc., 100 F.3d 281, 283 (2d Cir. 1996) (“[S]tarting a litigation all over again does not 

constitute legal prejudice.”); Jones v. SEC, 298 U.S. 1, 19 (1936) (“The general rule is settled . . . 

that a plaintiff possesses the unqualified right to dismiss his complaint . . . unless some plain 

legal prejudice will result to the defendant other than the mere prospect of a second litigation.”)) 

(additional internal citations and quotation marks omitted).  

                                                           
1 To the extent that it is also relevant to the Plaintiff’s decision to move for dismissal, it is his 

understanding that Mrs. Boling-Barton has been on administrative leave since the lawsuit was 

filed, that she has not been acting as principal at McKinley since that time, and that there are 

additional ongoing legal disputes unrelated to this case between her and the District. Hodgson 

Aff. ¶ 9. 
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 In Zagano v. Fordham University, the Second Circuit set forth five factors that courts 

may consider in determining whether a defendant will suffer legal prejudice from a Rule 41(a)(2) 

dismissal: “[1] the plaintiff's diligence in bringing the motion; [2] any undue vexatiousness on 

plaintiff's part; [3] the extent to which the suit has progressed, including the defendant's effort 

and expense in preparation for trial; [4] the duplicative expense of relitigation; and [5] the 

adequacy of plaintiff's explanation for the need to dismiss.” 900 F.2d 12, 14 (2d Cir. 1990) 

(internal quotation marks and citations omitted). Here, the dismissal of the Plaintiff’s claims at 

this early stage of litigation would not prejudice Crystal Boling-Barton, and all of the factors 

described by the Second Circuit to evaluate such prejudice counsel in favor of dismissal. 

On the first factor, the Plaintiff has clearly acted with diligence in bringing this motion 

immediately upon learning that Boling-Barton would no longer be engaging in settlement 

negotiations—on February 8, 2018—and that she would neither stipulate to dismissal nor 

otherwise consent to a motion for dismissal—on February 20, 2018. See Hodgson Aff. ¶¶ 6-7; 

see also Protect-A-Bub USA, LLC v. D'Arcy, 2006 WL 1408666, at *1 (S.D.N.Y. May 23, 2006) 

(granting 41(a)(2) dismissal without prejudice in part because the “plaintiff moved to dismiss as 

soon as it became apparent that the parties would be unable to reach an amicable resolution of 

the case”). The second factor is similarly straightforward: there is no question that the Plaintiff 

here, a gay high school student seeking to vindicate his legal right to create a GSA to support 

LGBTQ students at his school, is without the “ill motive” that courts require for a finding of 

vexatiousness. See Paulino, 320 F.R.D. at 110-11 (finding no vexatiousness where a detainee 

sought to dismiss her claim without prejudice so that she could refile after her release but listing 

examples of vexatious behavior that would include filing duplicative actions, falsely assuring the 

court of an intention to proceed, and never intending to provide discovery in a case).  
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 The third Zagano factor, the extent to which the suit has progressed, also weighs heavily 

in the Plaintiff’s favor since the case has not moved past the pleading stage and no discovery has 

taken place. In Catanzano v. Wing, the Second Circuit held that a district court had abused its 

discretion in denying a Rule 41(a)(2) motion to dismiss without prejudice a claim that “ha[d] 

gone on for years,” but which had “thus far not been litigated and [in which] only halting 

discovery ha[d] taken place.” 277 F.3d 99, 110 (2d Cir. 2001); see also Shaw Family Archives , 

Ltd. v. CMG Worldwide, Inc., 2008 WL 4127549, at *7-*8 (S.D.N.Y. Sept. 2, 2008) (granting 

dismissal in two-and-a-half-year-old case where “very little discovery ha[d] been exchanged” 

and contrasting it with Deere & Co. v. MTD Holdings, Inc., 2004 WL 1432554 (S.D.N.Y. June 

24, 2004), where “there was substantial legal prejudice” because “the case had been pending for 

nearly four years, there had been 62 depositions taken, thousands of documents had been 

produced by both parties, numerous motions had been filed and disposed of, the defendant had 

incurred $6 million in legal fees, and discovery had been completed”).  

 On the fourth Zagano factor, potential “relitigation of this claim would not be duplicative 

since it has barely been litigated at all.” Catanzano, 277 F.3d at 110; see also Paulino, 320 

F.R.D. at 111 (finding this factor weighed in favor of dismissal where “there has been no motion 

practice in this case aside from a motion to compel by the Plaintiff, and very little has been done 

by way of discovery”). Even in cases that have progressed far beyond where this case has, courts 

find that such progress does not imply a potential duplicative expense under the fourth Zagano 

factor because “‘the time and expense the defendant incurred to gather the facts, file a motion to 

dismiss, and conduct discovery will not be wasted if these allegations . . . appear in a subsequent 

complaint.’” Id. (quoting Jaskot v. Brown, 167 F.R.D. 372, 374 (S.D.N.Y. 1996)). 
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 The fifth Zagano factor, regarding the adequacy of the Plaintiff’s explanation for seeking 

dismissal, likewise weighs heavily in the Plaintiff’s favor. The Plaintiff has secured, through the 

District Settlement, a sweeping remedy that not only guarantees the continued existence of a 

GSA at McKinley for as long as students express interest in one but also provides for additional 

measures designed to reaffirm the District’s commitment to the safety and well-being of LGBTQ 

students at the school. See District Settlement ¶ 1. Approaching graduation in June—and faced 

with a remaining defendant in Crystal Boling-Barton who has not been acting as principal at 

McKinley since May 2017, see Hodgson Aff. ¶ 9—he wishes to “facilitate an end to the 

litigation.” Catanzano, 277 F.3d at 110 (holding that wishing to end litigation is itself an 

adequate explanation for moving to dismiss without prejudice). Mrs. Boling-Barton has taken the 

position that settlement and stipulated dismissal are not a possibility, and Byshop has been made 

aware that the expenses of continued litigation may be borne by the District. Hodgson Aff. ¶ 8. 

Accordingly, he does not believe that continuing to litigate this case solely to resolve his 

individual claims against Mrs. Boling-Barton, with the only possible remedy beyond what he has 

already secured being money damages, would benefit the students of the Buffalo City School 

District. To the extent, however, that Mrs. Boling-Barton could still return to her position at 

McKinley and resume the behavior that led to the filing of this lawsuit, a dismissal of his claims 

against her without prejudice is necessary “to avoid preclusive effects of [a] ruling on this 

claim.” Catanzano, 277 F.3d at 110. 

 Finally, the fact that Mrs. Boling-Barton has asserted crossclaims seeking 

“indemnification and contribution from [the District] for any and all damages found against her” 

and seeking the reduction of “any damages sustained by Plaintiff” to the extent that such 

damages were caused by the culpable conduct of other parties, Amended Answer (ECF No. 18) 
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¶¶ 59-62, does not counsel against dismissal. These crossclaims are limited solely to 

indemnification for or reduction of damages that, if the case is dismissed, will not exist. Courts 

routinely grant Rule 41(a)(2) motions for dismissal where, as here, defendants’ crossclaims “for 

reimbursement of any damages recovered against them by Plaintiff are moot since,” once the 

case is dismissed without any damages award, the defendants would no longer “face any 

potential liability from Plaintiff.” Freund v. Weinstein, 2016 WL 3945337, at *3 (E.D.N.Y. July 

19, 2016); see also Kirkwood v. Wilkinson, 2011 WL 1838534, at *2 (W.D.N.Y. May 13, 2011) 

(holding that Rule 41(a)(2) dismissal “does not prejudice defendants here” because “[t]he only 

defense claims affected by that dismissal would be their crossclaims against each other, which 

presumed the existence of plaintiff's claims”). 

CONCLUSION 

 For the foregoing reasons, the Plaintiff respectfully requests that this Court grant his 

motion to dismiss his claims against Defendant Crystal Boling-Barton without prejudice.2

                                                           
2 Regarding the Plaintiff’s claims against the District, it is his understanding, and the District’s 

understanding, that those remain dismissed pursuant to the Court’s order of October 4, 2017 

(ECF No. 14). Since the Defendant Crystal Boling-Barton’s motion to “partially vacate the 

Settlement Agreement and Proposed Order of Dismissal granted on October 4,” Mot. (ECF No. 

15), sought only “to vacate the portion of the Order of Dismissal which completely dismisses 

[the District] from this case” and clarified that “Mrs. Boling-Barton has no objection to the 

Plaintiff dismissing the causes of action he raised against [the District] pursuant to a settlement 

agreement between the parties,” Mem. in Supp. of Mot. (ECF No. 15-1) at 2, the Plaintiff reads 

this Court’s February 2 Text Order (ECF No. 17) granting that motion as, pursuant to the 

motion’s own terms, leaving in place the District Settlement and dismissal of the Plaintiff’s 

claims against the District but “retaining [the District] as a party in this action with respect to 

Mrs. Boling-Baton’s crossclaims for contribution and indemnification,” Mem. in Supp. of Mot. 

at 9. 

 

To the extent the Court finds that, contrary to the Plaintiff’s understanding, it has fully vacated 

the October 4 Stipulation and Order of Dismissal, the Plaintiff respectfully requests, with the 

consent of the District, that the Court revisit and resign the Settlement Agreement and Proposed 

Order of Dismissal submitted jointly by the Plaintiff and the District on September 1, 2017 (ECF 

No 12). In addition, the District has stated that it supports this motion. Hodgson Aff. ¶ 11. 

Case 1:17-cv-00397-WKS   Document 19-1   Filed 02/21/18   Page 10 of 11



 

  

Respectfully Submitted, 

/s/ Robert Hodgson_______ 

ROBERT HODGSON 

ERIN BETH HARRIST 

CHRISTOPHER DUNN 

New York Civil Liberties  

    Foundation 

125 Broad Street, 19th Floor  

New York, NY 10004 

Tel: (212) 607-3300 

 

Counsel for Plaintiff 

 

Dated: February 21, 2018 

 New York, NY 
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BUFFALO CITY SCHOOL DISTRICT; and 

CRYSTAL BOLING-BARTON, McKinley High 

School Principal, in her official and individual 

capacities, 
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AFFIRMATION OF ROBERT HODGSON IN SUPPORT OF PLAINTIFF’S  MOTION 

TO DISMISS CLAIMS AGAINST DEFENDANT CRYSTAL BOLING-BARTON,  

WITHOUT PREJUDICE, PURSUANT TO RULE 41(a)(2) 

ROBERT HODGSON, a member of the bar of New York, affirms under the penalty of perjury 

as follows:  

1. I am employed as an attorney by the New York Civil Liberties Union (“NYCLU”). I 

represent the Plaintiff, Byshop Elliott, in the above-captioned case, and I submit this 

affirmation in support of his motion to dismiss his claims against Defendant Crystal Boling-

Barton, without prejudice, pursuant to Federal Rule of Civil Procedure 41(a)(2).  

2. This case, which alleges violations of the Equal Access Act and the First Amendment 

stemming from the defendants’ repeated denials of Byshop Elliott’s attempts to form a Gay-

Straight Alliance (a “GSA”) at McKinley High School, was filed against the Defendant 

Buffalo City School District (the “District”) and the Defendant Crystal Boling-Barton on 

May 10, 2017. 
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3. Within days of the filing, the District announced that a GSA would be forming at McKinley, 

and the GSA in fact began meeting before the close of the 2016-2017 school year. 

4. On September 1, 2017, Byshop Elliott and the District filed a Settlement Agreement and 

Proposed Order of Dismissal (the “District Settlement”) (ECF No. 12) resolving all claims 

against the District. Pursuant to that settlement, which had been negotiated over the course of 

the summer of 2017, the District agreed not only to ensure the continued presence of a GSA 

at McKinley for as long as students express interest, it also agreed to provide 

nondiscrimination trainings for students and staff, post the District’s LGBTQ 

nondiscrimination policy around the school, and publicly report incidents of LGBTQ bias. 

This Court signed an order dismissing all claims against the District pursuant to the District 

Settlement on October 4, 2017. See Order (ECF No. 14). 

5. As soon as the District Settlement establishing protections for LGBTQ students was signed 

on September 1, 2017, I reached out to Mrs. Boling-Barton’s counsel seeking to resolve the 

remaining claims against her. Counsel for Mrs. Boling-Barton and I engaged in a series of 

communications over the following months regarding the possibility of a settlement. While 

terms were never agreed upon, counsel for both parties engaged in ongoing negotiations and 

expressed hope that additional discussions might facilitate a final settlement. 

6. On February 8, 2018, counsel for Mrs. Boling-Barton stated for the first time to me, during a 

telephone call, that Mrs. Boling-Barton would not engage in further settlement negotiations.  

7. In a series of follow up conversations, I asked what her position would be on a stipulated 

dismissal or a motion to dismiss by the Plaintiff. On February 20, 2018, counsel for Mrs. 

Boling-Barton stated she would oppose dismissal in any form.  
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8. Counsel for the District has represented to me that the Buffalo City School District is being 

billed for all of Mrs. Boling-Barton’s ongoing legal expenses in this case and that, while 

there is a dispute between the District and Mrs. Boling-Barton regarding whether or not she 

is entitled to have the District pay these fees, there is a possibility that the Buffalo City 

School District will be responsible for some or all of her ongoing legal expenses for as long 

as this case continues. 

9. It is the Plaintiff’s understanding that Mrs. Boling-Barton has been on administrative leave 

since this lawsuit was filed in May 2017, that she has not been acting as principal at 

McKinley since that time, and that there are additional ongoing legal disputes unrelated to 

this case between her and the District. 

10. In light of the facts described in the preceding paragraphs, and recognizing that the Plaintiff 

has secured all of the relief for the students of McKinley High School that he sought in the 

form of the District Settlement, the Plaintiff does not believe that continuing to litigate this 

case would benefit the students of the Buffalo City School District. 

11. I informed counsel for Crystal Boling-Barton and for the District of my intent to file this 

motion. Counsel for the District stated that the District supports this motion. Counsel for 

Mrs. Boling-Barton stated that she opposes this motion.  

 

______________________ 

Robert Hodgson 

 

Dated: February 21, 2018  

 New York, N.Y. 
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CRYSTAL BOLING-BARTON, McKinley High 

School Principal, in her official and individual 

capacities, 
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[PROPOSED] ORDER GRANTING PLAINTIFF’S MOTION TO DISMISS  

CLAIMS AGAINST DEFENDANT CRYSTAL BOLING-BARTON,  

WITHOUT PREJUDICE, PURSUANT TO RULE 41(a)(2) 

WHEREAS the Plaintiff in the above-captioned case has moved to dismiss his claims 

against Defendant Crystal Boling-Barton, without prejudice, pursuant to Federal Rule of Civil 

Procedure 41(a)(2); 

Now having considered the Plaintiff’s motion and all relevant submissions and arguments 

by the parties, the Court hereby GRANTS the motion and ORDERS the following: 

That the Plaintiff’s claims against Defendant Crystal Boling-Barton are hereby 

DISMISSED, WITHOUT PREJUDICE, pursuant to Federal Rule of Civil Procedure 

41(a)(2); 

 

SO ORDERED, on this _______ day of ___________, 2018. 

______________________________ 

        Hon. William K. Sessions III 

        United States District Judge 
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