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UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NEW YORK
DIORIS RAMON RIVERA DE LOS SANTOS, on his
own behalf and on behalf of others similarly situated,
Petitioners-Plaintiffs,
v.
Case No. ________
CHAD WOLF, in his official capacity as Acting
Secretary, U.S. Department of Homeland Security;
THOMAS E. FEELEY, in his official capacity as Field
Office Director, Buffalo Field Office, U.S. Immigration
& Customs Enforcement; and JEFFREY SEARLS in
his official capacity as Administrator, Buffalo Federal
Detention Facility,

CLASS PETITION FOR
WRIT OF HABEAS CORPUS
AND CLASS COMPLAINT
FOR DECLARATORY AND
INJUNCTIVE RELIEF
*CLASS ACTION*

Respondents-Defendants.

INTRODUCTION
1. This class action challenges Immigration and Customs Enforcement s knowing, continued
refusal to implement constitutionally required protective social distancing measures for all people
held in civil immigration detention at the Buffalo Federal Detention Facility with medical
vulnerabilities that the Centers for Disease Control and Prevention recognizes put them at
heightened risk of grave illness or death if they contract COVID-19. ICE knows who these people
are; a federal court ordered it to identify them. And ICE knows what the Constitution requires; this
Court ordered it to implement an identical series of protective measures for each of over a dozen
individually-named habeas petitioners because those petitioners meet the CDC s vulnerability
criteria. But despite an express written request from petitioners counsel, ICE continues to deny
the putative class members in this case those same basic protections, even as the BFDF has become
an epicenter of the COVID-19 crisis among immigration detention centers nationwide.
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2. The petitioner-plaintiff DIORIS RAMON RIVERA DE LOS SANTOS and the putative
class all at a heightened risk of COVID-19 complications and all categorically entitled to a set
of basic protections seek classwide relief consistent with that which has already been ordered for
the petitioners in Jones v. Wolf, a group of individuals with [COVID-19-related] vulnerabilities
identified b the CDC for whom ICE acted with deliberate indifference to unreasonably unsafe
conditions at BFDF and to those petitioners serious medical needs. Case No. 20-CV-361, 2020
WL 1643857, at *12 (W.D.N.Y. Apr. 2, 2020). In that case, the Court held that the federal
respondents ha[d] actual knowledge of serious risks to the health and wellbeing of individuals
with the vulnerabilities identified by the CDC and ha[d] not taken adequate steps to protect them,
id., and it ordered a set of mitigation practices for such people designed to lessen the threat posed
by COVID-19. Both its legal and factual analyses apply with equal force to any similarly situated
person detained at BFDF with the vulnerabilities identified b the CDC.
3. Because ICE has repeatedly declined to apply the constitutionally-mandated protections
ordered in Jones to all similarly situated people, many of whose identities are known only to ICE,
the petitioners seek through this action an order requiring it to do so. As was true in Jones, the
respondents-defendants are in violation of the Due Process Clause of the Fifth Amendment to the
United States Constitution. The petitioners seek declaratory and injunctive relief to remedy ICE s
unlawful and dangerously incomplete COVID-19 policy at BFDF and the enormous and
unnecessary harm it inflicts.
PARTIES
4. Petitioner and proposed class representative Dioris Ramon Rivera de los Santos is a 65year-old man with diabetes and hypertension. He is currently detained by ICE at the BFDF and
is critically vulnerable to COVID-19 because of his age and his significant health issues. He has
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an interest in vigorously pursuing the claims of the class, has no interests antagonistic to the
interests of other class members, and has articulated a particular desire for ICE to afford all
similarly-situated people the same relief by applying social distancing measures to all medically
vulnerable people at BFDF.
5. Respondent Chad Wolf is sued in his official capacity as the Acting Secretary of the
Department of Homeland Security, which is the federal agency responsible for all immigration
enforcement and, ultimatel , the petitioners continued detention.
6. Respondent Thomas E. Feeley is sued in his official capacity as the Office Director of the
Buffalo Field Office of the U.S. Immigration and Customs Enforcement, Enforcement and
Removal Operations, which exercises authority over the Buffalo Federal Detention Facility and
controls the petitioners detention or release from that facilit ..
7. Respondent Jeffrey Searls is sued in his official capacity as the Administrator of the
Buffalo Federal Detention Facility at which the petitioners are all currently detained.
FACTS
Facts Underlying Jones v. Wolf
8. On March 25, 2020, twenty-three medically-vulnerable people in civil immigration
detention at the Buffalo Federal Detention Facility filed a group habeas challenging the lack of
adequate protective measures taken by the facility in response to the COVID-19 pandemic. See
Petition, Jones v. Wolf, No. 20-CV-361 (W.D.N.Y. Mar. 25, 2010) (ECF 1). Because the
petitioners in this action bring the same claims and seek the same relief as the medically-vulnerable
petitioners in Jones, they attach the Jones petition as Exhibit A to this pleading and incorporate
fully the allegations and claims found therein.
COVID-19 Poses Grave Risks of Harm, Including Serious Illness or Death, to Older People
and Those with Underlying Medical Conditions
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9. COVID-19 is a respiratory illness that has reached pandemic status. As of May 14, 2020,
over 4.3 million people worldwide have been diagnosed with COVID-19 and over 297,000 have
died from COVID-19-related complications. Public health experts predict COVID-19 cases will
continue to spread in the coming months and healthcare infrastructure and medical resources will
continue to be strained by acute needs for treatment.
10. Older people and people of any age who are diagnosed with or have a history of certain
underlying medical conditions face greater chances of developing serious complications or dying
from a COVID-19 infection. These conditions include: lung disease; heart disease; chronic liver
or kidney diseases, including hepatitis and dialysis patients; diabetes; epilepsy; hypertension;
compromised immune systems, such as from cancer, HIV, or autoimmune disease; blood
disorders, including sickle cell disease; inherited metabolic disorders; stroke; developmental
delay; and pregnancy.
11. In many people, COVID-19 causes fever, cough, and shortness of breath. For people who
develop serious complications, however, COVID-19 can cause: life-threatening pneumonia,
marked with a filling of the lungs with inflammatory material; severe damage to the lung tissue;
inflammation of the heart muscle, leading to rapid or abnormal heart rhythms; or an overreaction
of the autoimmune system, which can cause widespread and permanent damage to the patient s
other organs.
12. Serious complications from COVID-19 can manifest at a rapid pace. Patients can show the
first symptoms of infection in as little as two days after exposure and their condition can rapidly
deteriorate in as little as five days or sooner.
13. The spread of COVID-19 is occurring at an alarming speed. The virus can stay on certain
surfaces for days and can remain in air particles. People who have been exposed to the coronavirus
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may remain asymptomatic for weeks, possibly never showing symptoms, but could still be carriers
for the virus.
14. Even some younger and healthier people who contract COVID-19 may require intensive
supportive care, including supplemental oxygen, positive pressure ventilation, and in extreme
cases, extracorporeal mechanical oxygenation. People in higher risk categories who develop
serious complications, however, will require advanced support. This level of supportive care
requires highly specialized equipment that is in limited supply and entire teams of care providers,
including nurses, respiratory therapists, and intensive care physicians. The level of support
required to adequately treat people with COVID-19 infections can quickly exceed local health care
resources.
15. People in the higher risk populations

like the petitioners here

face a fatality rate of

approximately 15 percent from a COVID-19 infection. And high-risk patients who do not die from
COVID-19 must expect a prolonged recovery, including the need for extensive rehabilitation for
profound reconditioning, neurologic damage, and/or the loss of respiratory capacity.
16. Due to the trajectory of COVID-19 s spread and the limitations of the existing medical care
infrastructure, public health experts have emphasized that social distancing is currently the only
viable option for mitigating the virus s damage.
New York State is the Most Highly Impacted State in the Country and Has Taken
Extraordinary Measures to Curtail the Spread of COVID-19
17. As of May 14, 2020, New York State has reported over 345,000 confirmed cases of
COVID-19 and over 27,000 deaths, making it by far the nation s most-impacted state. New York s
hospitals have experienced critical shortages of supplies and treatment space. Makeshift hospitals
have been erected in Central Park and other public spaces.
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18. The continuing and rapid spread of COVID-19 throughout the state has led Governor
Andrew Cuomo to heavily restrict residents movements and curtail social activit . Measures
include the statewide closure of all non-essential businesses, a directive to entities providing
essential services to adopt rules that facilitate social distancing of at least six feet and a 75%
reduction in in-person staff, a requirement for all individuals to practice social distancing of at
least six feet from others when in public, and a requirement that individuals wear masks outside
where they may encounter other people.
19. The spread of COVID-19 throughout New York has also heavily impacted the Rikers
Island jail complex in Queens, New York, with 363 confirmed cases among people detained there
and 1,674 confirmed staff cases as of May 13, 2020, according to the New York City Board of
Correction. In the New York State prison system, 445 people in prison have confirmed cases of
COVID-19 and 1194 prison staff as of May 13, 2020.
People Detained at the Buffalo Federal Detention Center in Batavia, New York, Are at an
Epicenter of a Growing Immigration Detention COVID-19 Crisis
20. Like other congregate facilities across New York State, the BFDF has experienced an
alarming increase in known COVID-19 cases, and in fact it has become an epicenter of the
pandemic for immigration detention centers across the nation.
21. Over the month of April, the situation at the BFDF deteriorated dramatically. Specifically,
as of April 25, 2020, the last date for which public reporting was available, at least 49 out of 319
people held in detention there had tested positive

a known rate of infection of over 15%,

representing a 1200% growth in infections between April 9 and April 25.
22. As of that date, the BFDF had one of the highest infection rates in ICE detention centers
nationwide. Most of these new COVID-19 cases at the BFDF occurred among people housed in a
communal living situation, where there were unable to practice social distancing.
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23. Absent a vaccine or mass testing, neither of which is presently available, public health
officials identify social distancing as the only viable option to mitigate the spread of the virus and
reduce the risk of contracting COVID-19. Social distancing, however, can be an oxymoron in
congregate settings like the BFDF because people have severely limited options when trying to
create distance between each other. Specifically, detained people are forced to share cells, toilets,
sinks, and showers, often without disinfection between uses. Food preparation and food service is
similarly communal with few opportunities for surface disinfection.
24. In detained settings, the risk is not only limited to occupants of the detention facility, but
also the surrounding community because people in detention who contract COVID-19 with
symptoms that require medical intervention will need to be treated at local hospitals and increase
the risk of infection to the public at large. There is also a risk to security officers who necessarily
interact daily with people in detention, but who then leave the facility each day to the public.
25. Public health experts warn that an outbreak at a prison or detention facility can quickly
overwhelm the medical resources of the facilit s surrounding communit . Local hospitals, which
already have limited access to ventilators or other vital equipment, will face extreme difficulty
trying to treat multiple COVID-19 patients at a time. This is particularly true of the area around
Batavia, which does not have large-capacity healthcare infrastructure.
ICE Has Already Demonstrated That It Can Implement the Social Distancing Measures
Requested, But It Continues to Deny Them to the Petitioners
26. When the Jones litigation was filed, on March 25, 2020, the medically-vulnerable
petitioners in that case sought expedited relief because [m]edical experts agree[d] it is not a case
of if, but rather when Batavia will be hit b this pandemic. Jones Memorandum in Support of
Temporary Restraining Order (ECF 9) at 4. Recognizing the severity of the threat, on April 2,
2020, even before any positive case of COVID-19 had been detected at the BFDF, the Court in
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Jones found that ICE had demonstrated deliberate indifference to the health and safet of those
petitioners with the conditions identified by the CDC by holding them in a congregate, communalliving setting where social distancing is an oxymoron. Jones, 2020 WL 1643857 (hereinafter
J ne TRO ), at *12 (internal quotation marks omitted).
27. Subsequently, on April 9, 2020, in Jones and in the related habeas action Ramsundar v.
Wolf, No. 20-CV-402, the Court ordered that mitigation policies be adopted to provide protection
to the named medically-vulnerable petitioners, specifically defined to include people in the
following categories:
a. People 65 years and older
b. People who live in a nursing home or long-term care facility
c. People of all ages with underlying medical conditions, particularly if not well
controlled, including
i. People with chronic lung disease or moderate to severe asthma
ii. People who have serious heart conditions
iii. People who are immunocompromised ... [including those with the
following conditions]:
1. Cancer treatment
2. Smoking
3. bone marrow or organ transplant
4. immune deficiencies
5. poorly controlled HIV or AIDs, and
6. prolonged use of corticosteroids and other immune weakening
medications
v. People with severe obesity (body mass index [BMI] of 40 or higher)
vi. People with diabetes
vii. People with chronic kidney disease undergoing dialysis
viii. People with liver disease.
Ramsundar, 2020 WL 1809677, at *1-*2 (W.D.N.Y. Apr. 9, 2020).
28. The Court ordered the following ongoing mitigation policies for such people: placement
in single-occupancy cells; accommodation to eat meals in those cells and to bathe and shower in
isolation; the provision, without charge, of sufficient shower disinfectant, masks, and ample soap;
and the requirement that all BFDF staff and officers wear masks whenever interacting with these
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petitioners. Id. at *6 (emphasis in original). If ICE was unable to implement such measures for a
qualified individual, the Court ordered they be released. Id.
29. On April 27, 2020, the Court in Jones and Ramsundar converted its temporary restraining
order into a preliminar injunction, noting that, with respect to the vulnerable petitioners, if
an thing, the measures previousl ordered have become even more critical. Jones, 2020 WL
1986923 (hereinafter Jones PI Order ), at *3. The court also noted that most of the new COVID19 cases at the BFDF were found among detainees housed in one of the communal living
situations this Court found inadequate to protect the vulnerable petitioners. Id..
30. Throughout the Jones and Ramsundar litigation, the Court s anal sis regarding ICE s
constitutional obligation to provide the enumerated social distancing measures turned onl on
whether the petitioner met the CDC vulnerabilit criteria, Jones PI Order, 2020 WL 1986923,
at *2, and not on any more individualized assessment of the person s health or medical condition,
see id., see also Jones TRO, 2020 WL 1643857, at *1 (ordering relief for petitioners who are
vulnerable individuals, as defined b the . . . CDC ); Ramsundar, 2020 WL 1809677, at *4 (same).
ICE has thus been on notice that all such individuals have a constitutional right to the same social
distancing measures ordered for the named petitioners in Jones and Ramsundar.
31. Accordingly, counsel for the petitioners sought to ensure that additional qualified
individuals who were not yet identified

and thus were not individually named

at the time of

the Jones and Ramsundar petition filings could obtain the same relief to which they are entitled by
the Constitution.
32. When counsel are able to affirmatively identify qualified individuals at BFDF, ICE has
indicated that it will implement the social distancing measures ordered in Jones for those people.
To date, counsel for the petitioners have identified twelve people to ICE in this manner. It is a
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matter of chance and luck, however, whether a person
medical issues detained at the BFDF

particularly a pro se person with serious

will come to the attention of petitioners counsel.

33. Such an ad hoc approach to providing constitutionally-mandated protections is plainly
insufficient, because only ICE has access to the information necessary to identify every medically
vulnerable person at the BFDF. When counsel for the petitioners asked ICE to do so, however, it
refused, stating that it would continue providing social distancing measures only for those people
petitioners counsel are affirmativel able to name and identify.
34. In response, petitioners counsel sent ICE counsel a letter on April 22, 2020, demanding
that ICE agree to provide the relief ordered in Jones to all similarly situated people at the BFDF.
Counsel gave ICE until April 27, 2020, to respond. To date, ICE has not provided any response,
and it has not changed its policy of only implementing social distancing measures for people in
detention when a lawyer outside the facility is able to identify that person and advocate on their
behalf.
35. Consequently, a significant number of putative class members
over 100

on information and belief

who are all medically vulnerable as defined by the CDC and who are thus all entitled

to the same protective social distancing measures as the successful petitioners in Jones, are
currentl languishing in the communal living situations [the] Court found inadequate to protect
them. Jones PI Order, 2020 WL 1986923, at *3. Their rights remain unvindicated through no fault
of their own, but simply because they have not yet become identifiable to the petitioners counsel
and because ICE, the only party with the ability to identify them, refuses to do so.
36. ICE has stood firm in this decision even after it became legally obligated, pursuant to a
federal district court order, to identify every person in custody at BFDF
around the country

and at other facilities

who is medically vulnerable to COVID-19 under the CDC s guidelines. See
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Fraihat v. U.S. Immigration & Customs Enf't, No. EDCV191546JGBSHKX, 2020 WL 1932570,
at *29 (C.D. Cal. Apr. 20, 2020) (ordering ICE to identif and track all ICE detainees with Risk
Factors, with most required to be identified within ten days of this Order or within five days of
their detention ).
37. In other words, ICE not only has the ability to identify all putative class members at BFDF,
it is legally obligated to do so both for people currently in detention and for anyone who comes
into its custody in the future.
38. As evidenced by the proceedings in Jones and Ramsundar, it is also well within ICE s
ability and authority to comply with the basic constitutional requirements requested here for
petitioners who are especially vulnerable to severe illness or death if they contract COVID-19.
And, for any qualified individual denied such protections, ICE has the authority to release them.
See, e.g. Ramsundar, 2020 WL 1809677, at *6 (ordering release in the event of noncompliance);
see also 8 C.F.R. § 212.5(b)(1) (stating that serious medical conditions are one reason ICE may
parole an individual, as continued detention would not be appropriate in such cases).
CLASS ACTION ALLEGATIONS
39. The petitioners bring this representative habeas action pursuant to Section 2241 of Title 28
of the United States Code and, alternatively, as a class action pursuant to Rule 23 of the Federal
Rules of Civil Procedure on behalf of the named petitioner and all other persons similarly situated.
Specifically, the proposed class satisfies Rule 23(b)(2).
40. The proposed class is defined as follows:
All individuals who are or will be detained at the Buffalo Federal
Detention Facility and who are vulnerable to serious complications

11

Case 1:20-cv-00584 Document 1 Filed 05/18/20 Page 12 of 43

from COVID-19 as defined by the Centers for Disease Control and
Prevention.
41. The proposed class is so numerous, and membership in the class so fluid and transitory,
that joinder of all members is impracticable.
42. While only ICE is in possession of information sufficient to determine the exact number
of class members, reliable analyses of other incarcerated populations have found that nearly 40%
of those detained have at least one of the COVID-19 risk factors identified by the CDC. See, e.g.,
Amanda Klonsky, An Epicenter of the Pandemic Will be Jails and Prisons, if Inaction Continues,
N.Y. Times (Mar. 16, 2020) ( [A]bout 40 percent of incarcerated people suffer[] from a chronic
health condition, [and] the overall health profile of people in jails and prisons is ab smal. );1 see
also Abene Clayton, California urged to release older prisoners amid coronavirus,
TheGuardian.com (April 6, 2020) (reporting that, of the 116,000 inmates in California prisons,
37% have at least one of the risk factors that the US Centers for Disease Control and Prevention
(CDC) says put them at risk of severe illness from Covid-19 );2 Declaration of Donald Specter
(April 1, 2020), Coleman v. Newsom, Case No. 90-cv-520 (E.D. Cal.) (ECF 6559) Ex. B
(California Correctional Health Care Services data reflecting the same 37% figure). Here, 40% of
the 319 people detained at the BFDF would be 128 people. In addition, future members will flow
into the class whenever they enter detention at the BFDF.
43. Moreover, regardless of their exact numbers, absent class certification the proposed class
members here would face a series of barriers in accessing the relief sought. Requiring detained
individuals, many of whom do not have attorneys or the resources to hire attorneys, who may have

1

Available at https://www.nytimes.com/2020/03/16/opinion/coronavirus-in-jails.html.
Available at https://www.theguardian.com/world/2020/apr/06/california-prisons-older-inmatescoronavirus; see also Paige St. John, No mass prison release for now, Los Angeles Times (April
4, 2020) (reporting the same figure).
2
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limited English proficiency, or who may be unfamiliar with the U.S. judicial system, to prepare
and file individual habeas petitions in the expedited timeline necessary for adequate relief here is
impracticable.
44. The named petitioner s claims are typical of those of the proposed class. All proposed
class members have been denied access to the protective social distancing measures required by
the Constitution despite the fact that they are vulnerable to COVID-19 pursuant to the CDC s
guidelines. Specifically, Mr. Rivera has been exposed to COVID-19 risks by being forced to live
in a multiple-occupancy room, by not having ready access to soap or cleaning supplies, by being
forced to eat meals in close contact with other people, and by being forced to interact regularly
with staff who do not wear protective gear. While ICE recently began providing him with certain
social distancing protections including a single-occupancy room

after his attorney identified

him as vulnerable to the agency, ICE has made no guarantee that it will continue to provide such
protections. ICE retains the ability to subject Mr. Rivera to all of the conditions of confinement
the Court found unconstitutional in Jones at any time.
45. The named petitioner will also fairly and adequately protect the interests of the proposed
class. He has no interests separate from those of the class with respect to the claims and issues in
this case and seeks no relief other than the relief sought by the class. He is unaware of any conflicts
that would preclude fair and adequate representation.
46. Common questions of law or fact exist as to all members of the proposed class, including
but not limited to the following: (a) whether the denial of social distancing measures to a medically
vulnerable person constitutes a constitutional violation; (b) what type of social distancing measures
BFDF officials can provide at their facility; and (c) at what point the threat of COVID-19 will have
diminished such that social distancing is no longer constitutionally required..
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47. Counsel for the petitioners are experienced in complex class action, civil rights, and
immigrants rights litigation.
48. The fact that vulnerable class members are unlikely to be able to challenge the
unconstitutional conditioners of their detention individually, as well as considerations of judicial
economy, also militate in favor of class certification.
JURISDICTION AND VENUE
49. This Court has jurisdiction under 28 U.S.C. § 1331 (federal question); 28 U.S.C. § 2241
(habeas corpus); 28 U.S.C. § 1651 (All Writs Act); 28 U.S.C. §§ 2201 02 (Declaratory Judgment
Act); 28 U.S.C. § 1361 (mandamus); and U.S. Const., art. I, § 9, cl. 2 (Suspension Clause).
50. Venue is proper under 28 U.S.C. § 2241; 28 U.S.C. § 1391(b); and 28 U.S.C. § 1391(e)
because at the time of the filing of this action the petitioners are detained in the respondents
custody within the Western District of New York; a substantial part of the events and omissions
giving rise to these claims occurred, and continue to occur, in this district; and the respondents are
officers or employees of the United States acting in their official capacities.
CAUSES OF ACTION
Vi a i

f he Pe i i

e

FIRST CLAIM:
Fifth Amendment Right to Due Process

51. Incorporating all of the allegations in the preceding paragraphs, the respondents actions
violate the Due Process Clause of the Fifth Amendment.
PRAYER FOR RELIEF
WHEREFORE, the petitioners respectfully request that the Court:
A. Assume jurisdiction over this matter;
B. Certify this action as a class action on behalf of the proposed class, appoint the named
petitioner as class representative, and appoint the undersigned counsel as class counsel;
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C. Declare that the respondents actions, practices, policies, and/or omissions violate the Fifth
Amendment of the United States Constitution;
D. Order the respondents immediately to identify all proposed class members and apply the
same protective measures to all proposed class members that they have provided or will
provide to the similarly situated petitioners in the cases Jones v. Wolf, Case No. 20-CV361 (W.D.N.Y.), and Ramsundar v. Wolf, No. 20-CV-402 (W.D.N.Y.);
E. For any class members for whom the respondents do not provide such relief, order their
immediate release;
F. Order regular and complete reporting on the classes to class counsel, including, but not
limited to, identifying all members of the proposed class and identifying all measures taken
pursuant to any order issued by the Court in this action;
G. Award reasonable attorne s fees and costs for this action; and
H. Grant any further relief that the Court deems just and proper.
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Respectfully submitted,
/s/ Robert Hodgson
ROBERT HODGSON
VICTORIA ROECK
MEGAN SALLOMI
CHRISTOPHER DUNN
New York Civil Liberties Foundation
125 Broad Street, 19th Floor
New York, N.Y. 10004
Tel: (212) 607-3300
rhodgson@nyclu.org
JOSEPH MORAVEC
JOHN PENG
Prisoners Legal Services of New York
41 State Street, Suite M112
Albany, NY 12207
(518) 694-8699
jmoravec@plsny.org
Counsel for Petitioners-Plaintiffs
Dated: May 18, 2020
New York, N.Y.
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Ass’n of Surrogates & Supreme Court Reporters Within City of New
York v. State of N.Y.

opinion modified on reh’g

Brown v. Plata

See, e.g. Duran v. Elrod

cert. denied
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