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INTRODUCTION

The defining moment in the movement to create civilian oversight
bf the police department is often a violent confrontation: A
police officer attacks or shoots. Justification appears absent.
A civilian dies. There is widespread public outcry: Who is
policing the police? After the violence quiets in the streets, a
political "street fight" begins as politicians and community
members attempt to negotiate the terms of greater oversight of
the police.

This report investigates the creation and administration of
civilian review agencies in seven civilian review agencies
throughout the united States. It describes the history, politics,
structure, and operations of several different civilian review
models. Research for this report coincided with the movement to
create an independent, all-civilian review agency in New York
City. A defining moment in that campaign occurred on September
16, 1992, the day before the city council was to begin hearings
on the. issue. On that morning, thousands of off-duty police
officers rallied at City Hall to protest the legislative proposal
to establish an all-civilian complaint review board. The protest
quickly degenerated into what the New York Times called "the most



unruly and angry police demonstration in recent memory.,,1
Agitated police officers stormed City Hall. They stopped traffic
in the streets, taunting drivers and passengers. In a number of
instances the police officers' invective was racially charged. A
black city council member alleged she was the target of police
officers" racial epithets. Senior uniformed officers could not
control the demonstrators. The New York Times reported that a
contingent of protesters blocked traffic access to the Brooklyn
Bridge, assaulting several news reporters. The Times account
described the commanding officer urging the reporters to leave,
warning tihem, "I can't protect you •••• ,,2 ,

On the day of the police protest, the civilian review charter
amendment was t~o~ght to be at least six votes short of the

II . ¡ o,'

twenty-six needed to pass. Three months later, after four days
of heated testimony before the council's public safety committee,
the city counc~l passed a charter amendment that conformed
closely to the original proposal in most major respects. The

.Ó ,

vote was forty-one to nf.ne., As the incident of police violence
precipitating the creation ,of a review,agency, the police
demonstration in New York differed from the norm in"that no one
was killed or badly injured. However, in years preceding the
campaign several shocking deaths had occurred following conflicts
between civilians and police. The recitation of a few names and

"7 -;

places evokes the intensity of police-cornmunityconflic~ for many
New yorkers:" Eleanor Bumpurs , Michael' Stewart, Juan ROdriguez,
T~mpkins SquarePë:lrk. The same grim legacy is related 'in each of
the cities visited for this report,. B~ce Wazon Grif~ith 'in the
District of Columbia; the ,Johnson brothers in Chicago; Dolores
Huerta in San Francisco; Arthur McDuffie and Nathaniel LaFleur ín
Miami; Ervin Fanning i~ Cincinnati; Lloyd Smalley and Lillian
weiss in Minneapolis; People's Park ;in,Berkeley.

<~J'" " ,",t,'" . ,', j. c' .....

¡'l,
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Though the impetus to introduce civilian review of police
misconduct has occurred as a corrective measure, following an
!ncident of violence, there is a growing movement to ~revent such
incidents by bringing greater accountabiljty to policing of our-communities. In recent decades cities have begun to take back
responsibility for determining the appropriateness of the
exercise of police power. A 1992 study reports civilian review
procedures have been instituted in thirty-three of the fifty
largest cities in the United States.3 The trend is accelerating.
Eighteen of the thirty-three (54.5 percent) have been established
in the last two and a half years. The study, prepared by
Professor Samuel Walker, reports that interest in civilian review
is increasing in medium-sized cities as well, and that these
trends constitute a "legislative finding" that civilian oversight
is the "appropriate response to police misconduct.,,4

What explains this development? According to Walker, "because
more and more people believe that an investigation done by an
independent [non-sworn] person is more likely to be fair and
obj ecti ve. ,,5 Walker adds that over the last twenty-five years
police unions have been highly effective in securing the rights
of police officers, ensuring a presumption of innocence protected
by thorough due process procedures. The problem is citizens'
rights are not nearly as well protected from abrogation by
c -
police. At least some police professionals appear ready to

~
address this issue. A 1991 issue of Police Union News includes a
feature article by Walker, which concludes:

"[p]olice officers have to face the fact that what is
good for one side is good for the other. If the accused
officer has a right to a full and fair hearing, so does
the aggrieved citizen. "e

3
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The research 'for this report, conducted between .AUgust and
December:19"92, was undertaken with several objectives: (1) to
analyze 'thestructures and operating proceduresofvatious
civilian oversight 'agencies; (2)to identify the historical,
political, and legal factors that have influenced the function of
civilian review agencies in t.hecities visited; and (3) to assess
the effectiveness ·.of·these various models ..

\There is no generic civilian review àgency. The new-model.for
New York City, a variation on a proposal put; forward by; thé, )~"'

NYCLU,creates ·an'independent city agenêy, sta.ffed by civilian
administrators and investigators. 'This model provides for a."J
thirteen-member board of civilians to make findings and issue
disciplinary and policy recoInmendatibns based) on investigâtiOns:'
conduct.ed by civilian investigators. The thirteenmembel:'s of the:
board are appointed 'by the mayor ;---'"withfive members designated
by the city coUncil and three designated by the police:
commissioner. This new civilian review agency created by the
charter amendment; replaces the city' s divilian' Complaint Rév:.iew
Board (CCRE) • The term "civilian" in the.name;.of the agency is'
misleading. The CCRB was headed by a deputy pOlice commissioner-
and staffed by pOlice department ernployees. More than half of
the CdRB' s investigators were sworn officers; the rest. were:
civilian employees of :the/department. ~.Theb6ard, :which revièwed
the investigatory records, and in rare instances conducted
hearings"was comprised df "five' urtswórrt},;~polics,d'é'partni.ént 1

executives and one: former: Sworh rnember of the department, who
were selected by the commissioner from his senior staff. six
civilians also served on the board; t.hey;:were selectéd by the
mayor from outside the police department.

:~4



The threshold test of civilian review for the purposes of this
report is that civilians perform the investigations and/or _------ "conduct bearings into ~~~ice misco~~egatjon~. In Dade
County the Independent Review Panel's civilian staff conducts
"quasi-investigations," which involve reinvestigation of the
police department's findings. Five of the seven agencies (in the
District of Columbia, San Francisco, Berkeley, Minneapolis, and
Dade County, Florida) perform public hearings, administered
primarily by civilians, to review the investigatory record. In
Chicago and San Francisco a police commission, comprised of
civilians appointed by the mayor or city manager, conducts
hearings into complaints, which if sustained would warrant more
serious disciplinary action. Each of the agencies, except
Berkeley's Police Review Commission, has authority to make
disciplinary recommendations. However, in all cases discipline
is imposed by the police chief. In some cases (WaShington, D.C.,
Cincinnati, and Berkeley) the mayor or city manager resolves
conflicting disciplinary recommendations made by the civilian
review agency and the police department. (See Appendix for an
overview of the structure and operations of each agency.)

It is the complex and often contentious interplay of the civilian---- ----review agency and the police department that is central to the
analysis of civilian review of policin • The degree of civilian
con ro 1S e cr1tical variable.7 The point at which civilian
input occurs determines the effectiveness of civilian oversight.
This dynamic -- shifting to civilians the authority to uphold
accountability for the use of police power -- defines the short
history of civilian review of policing in the united States.

5
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Consider the plight óf·theviëtitii öf policè
brutality. The ranks of the police.
bureaucracy close against him. He finds
himself coinbating a formidable array-öf
officials and. agencies who have to. maintain a
continuous arid cooperative working
rèlationshipwith each other, a.relåtionship
threatened by the intrusion of. such a
complaint. How can the system be made
accountable tö hi$ grievance and retairiits
viability?
The victim of a crime turns toward the
police. Where. can the target of police abuse

c,", •. , " .I ~~'turn?
·Anthony V. Bouza
Former deputy chief,
New York city Transit police

:':)'

From Police Administration;
Orgànization.and Performance,
by Anthony V. Bouza (Elmsford,
New York, Pergamon Press, .
1978) -

""I'
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FINDINGS: A SUMMARY

The following case study analysis of seven civilian review
agencies provides persuasive evidence that (1) civilians with
complaints of police misconduct want those charges investigated
by civilians, and complainants respond in greater numbers to the
civilian unit than to the police department's internal
investigators; (2) civilian review agencies have not been
allowed to operate without significant impediments -- budgetary,
legal, political; (3) despite the serious obstacles to effective
operation, civilian review agencies demonstrate qualitative
improvements over internal police department units; and (4)
effective civilian review of policing requires that community
members monitor the implementation of policies and procedures to
ensure the oversight agency has the authority and resources
required to perform its mission. Each of these conclusions is
addressed individually.

r~

1. The seven civilian review agencies analyzed in this
report were created in response to citizens' anger over
the use of violent force by police, and mistrust of
police department investigations of alleged misconduct.

7



In absolute terms the number of complaints filed with
the civilian review agency is greater, often
dramatically so, than the number of complaints filed
with the police.

In the District of Columbia, Chicago, Dade County (Florida),
Cincinnati, Minneapolis, and Berkeley, citizen commissions,
official or ad hoc, held open hearings at which community members
protested violent, wrongful behavior by police. Legislation
creating a civilian review agency was introduced in each city in
response to the public outcry. Berkeley, cí,ti.zens creat;,édthe
Police Review Commission (PRC) by ballot, voting by 57 percent to
pass the enabling legislation. When the San Francisco city
Council twice failed to pass a ch~rter amendment creating the
Office of Citizen,complaints (OCC), voters created the agency by
referendum,. with over 60 percent of the electorate votinÇf,in

,-" ... , ~"-;favor.
~}

Where police department data iS,available on the ,number of
citizen complaints filed against police officers, there is a
consistent pattern: Following the introduction of a civilian
agency, citizens come forward with complaints of police,...- "

misconduct in greater numbers than they had when the only
~course was, to ask the police to Ü1Vestigate police. In '/

~ '~""""'" ,.",',;-,._:, .. ":'--"'~" ,

Chicago, serious misconduct Compl9.înts increased 61 percent in
.' ,_.,' ,

the first year the Office o~ Professional Standards (OPS) came
into existence. (p.41)!1 Despite serious understaffing, which has
created long delays in responding to complaints, the District ,of
Columbia Civilian Complaint Review Board (CCRB) ~eports over the
last two years a 22 percent increase in complaints received as
compared with complaints reported to the police department prior

I. ' IO,

to the crëation of,the CCRB.1 (The implication of this
,; L

<, "..,',

:/ ~eferences in parentheses refer to page numbers in this report.
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differential is larger than it appears. Many allegations
included in the police department data describe misconduct that
did not directly involve a civilian. The overwhelming majority of
complaints reported to the CCRB involved use of excessive force
by police (p. 35).) In the fifteen years prior to the creation
of the Minneapolis Civilian Police Review Authority (CPRA), the
city's police department received 1,183 complaints, approximately
79 complaints per year. In the first twenty-one months the CPRA
has been in existence, 289 complaints have been reported by
civilians. (p. 107)

2. The effectiveness of civilian oversight agencies has
been severely hampered by administrative, legal, and
political impediments.

Understaffina: Severe understaffing is common practice in
introducing a new civilian oversight agency. In 1982 the
District of Columbia's CCRB was given a staff of four, including
two investigators, to monitor a police force of more than 3,800,.
The agency was widely discredited almost from its inception as a
result of a backlog of complaints, which by 1990 numbered nearly
1,000. In its first six years of operation, San Francisco's OCC
was widely and publicly criticized for incompetence and a growing
case backlog. \ It was only after a mayor supportive of civilian
review came to office in 1988 and after highly critical reports
by the Bar Association and Human Rights Commission of San
Francisco in 1989 that the OCC was granted a budget that
approximated what was required to investigate the complaints
received. In Dade County, the Independent Review Panel (IRP) has
only two community liaison specialists to review internal
misconduct investigations conducted by all public agencies in the
county, including the police department. Cincinnati's Office of
Municipal Investigation (OMl) is annually budgeted for one

9



investigator to investigate all .serious miscondlict'complaints
fileg againsta'l, OOO-member'police department •...)!" Chicago '.s OPS>, "

which appears. on the police gepartment'sbudget IJrie, is the
exception to this pattern. The OPS has a staff of68
investigators. to investigate,complaints against 12,500 police
officers." " ,, ..

Legal. obstacles: The enabling legislation creating the,
civilian review agency is often flawed •. 'Police representatives,.
most often the police unions, challenge -- quickly apd .oftén;';;-
the legality of civilian procedures. The lawsuits are
disruptive, costly, and time-consuming. After a series of legal
challenges and procedural ,obstructions by theadversa:fies dI
civiliap.review, legislators have responded by amending the

.e . .
enabling legislation -- but belatedly, after thecredibilit:y ut=-..
the civilian review agency has been damaged. Ten years after the

,

District..ofColl.lIllbiais CCRBwas, created, .the city council finally
addressed the agency's case backlog by passing a charter ;
amendment enabling investigators to.coIirpelpre;"'hearingstateIl1ents
from police officers, and granting the board discretion to forg-o
a,full evidentiary hearing in some cases. San Francisco'socc
required administrative reformstb obtain legal counsel for the .
agency; to compel the police chief to taketiinely action cnocc, "
complaint recommendations; and to prevent the diief from blocking
a hea.ring before the police commissionwhenhe/disagreeâwith OCC
findings. In Cincinnati, after several years of .legal challenges
to OMI'sstatutoryauthority, the city council amendedthè
ordinance, granting the civilian reviewägency', immedlate:,access
to city records and documents. The police had bèen withholding-
documents f.rom OMl until criminal investigations were complete.

In.some cases.statùt0ry powers are socircumscrlbed that the
minimal authority needed toexèrcisecivilian review iSI
compromised~)The Berkeley PRC, which' was createçH'by: citizen

10



initiative and instituted under the authority of the city
manager, was sued repeatedly in the early years of its existence.
The agency was forced to go to court to defend its legality under
the city ordinance, and its authority to execute virtually every
aspect of complaint investigation, from issuing subpoenas to
compelling witness officer testimony. Dade County's IRP, after
twelve years in existence, proposed in 1992 a legislative
amendment that would grant the agency subpoena power and the
authority to initiate independent investigations, not merely
reviews of police department investigations. The Minneapolis
CPRA is planning a legal strategy to win subpoena power, and to
obtain a waiver from provisions of the state's Data Practices
Act, which requires closed hearings and prevents complainants
from being present while the accused officer testifies.

Police resistance: Simultaneous with the formal legal
challenges to the authority of the civilian review agency, police
officers often utilize the equivalent of "blue flu" tactics to
obstruct investigations. This behavior may be especially
egregious in the early years after the agency's creation, but
often persists, in more subtle ways, even after the civilian
agency has established its authority in court. Anecdotal
evidence is consistent. Police officers fail to report incidents
of observed police misconduct (p. 49); refuse to provide
statements to civilian investigators (p. 32); and delay,
intentionally, production of documents and responses to subpoenas
(p. 32). In some cases the resistance becomes active subversion
of the civilian investigation. A San Francisco police chief who
was hostile to civilian review lost complaint investigation
records prepared for his review by the CCC. (p. 56, 61)

Political obstacles: The creation and administration of
civilian review agencies is often highly politicized. A mayor,
city manager, or city council can determine, through the power of

11



appointment, thé caliber Of personnel who will head >the·agency
and sérve on its. board; and.through budget appropriations
determine the skill and professionalism of:the investigative '
staff., In San Francisco the first two directors a·f the CCC,
selected by the. mayor=appodrrced ,police oomm.i.àæi.on, were widely
viewed as poorly. qualified for the job, 'and were. s.elècted·fôr
that very reason, according to civilian review advocates. The e,,,

District of Columbia City Council failed to exercise the
political. will .to address crippling budgetary and procedural
shortcomings for· nearly a decade as" the CCRB case backlog became
a regular feature. of the op=ed pg.ges in the city' snewspapers. "Tn
Dade County the direètor of the IRP acknowledges that .due to
political resistanèeto independentréview .of policing ,the ..
agency has never had the authority.to,.perfO:t:m its .Lnt.ended job.,
In Cincinnati a politically powerful police chief made his
acceptance óf civilian oversight of police'.:contingent upon
oversight of al16ity employees, a deal that has severely limited
the resources C::ornII1.ittédtoinvestigating policé misconduct. Ahd
in Chicago nepotistic hiring'practices,' which reportedly led to
large numbers of civilian investigators with police department
affiliations, have created widespread Skepticism as to the
objectivity of ,.the agency's investigations.

Finally, police officers' coJ,.lectivebargaining .representatives
often exercise a'political-legal vetó over .t.hecivilian review
agency. In manyci, tiespolièe unions have .w,onthe right toan
informal appeal process --,.available before anadministratiVé ,
appeal in a court of law---fOr .police ófficers who havebeel1,
disciplined. Data on the resolution of such appeals is generally
not publicly available,; however, according to administrators,
investigators, and investigative reporters in several cities, the
unioh appeal process overturns significant numbers of
disciplinaryactïoIls. In the District of Columbia disciplined
police offü::ers 'can appeal·töth·e,'Office'of~mployeeAppealsor

12



to the police department's trial board. In many instances these
proceedings result in a reduced penalty or full exoneration.2 In
Chicago an arbitration proceeding follows the Police Board's vote
to discipline. There is documented evidence that the board has
often reversed suspension orders or reduced the length of
suspensïons. (p. 45) In Cincinnati the Civil Service Commission
performs a post-discipline review, which has led to exoneration
in enough cases to concern the city manager and police chief. (p.
96)

It is not clear what impact added post-disciplinary appeal
procedures have on the civilian review process itself. It seems
likely that a protracted and possibly biased appeal process will
diminish the deterrent effect of civilian review; shield police
officers from deserved censure; and prevent those officers from
receiving needed counseling and training.

3. An independent system in which civilians conduct
investigations and public hearings into alleged police
misconduct demonstrates qualitative advantages over __a
review system operated within the police department.

Prevention of police misconduct through policy and practice
recommendations: Civilian review agencies play an affirmative
role in preventing abuse of police power by identifying
inadequate or improper police practices. An independent
investigative unit can reveal a pattern of complaints in which
the underlying problem is not the individual police officer's
conduct, but police department directives. There is evidence the
civilian agency -- whose goal is to promote safe and effective
policing; not to protect police officer discretion at all costs
-- can promote safer and more effective policing by proposing
improvements in police practices.

13



The civilian agencies in each of the' cities visited'·for this
report have, authority to reconimend policing policies; and t;.her:e
are numerous examples where the recommendations. have been
followed. Berkeley's PRC, one of the first independent civilian.
review aqenøä'es created in the. United Sta.tes, recommended the,
creation of a rape victim unit ,Ylithinthe pol ide department,')
.which became.the model adopted throughout the country. The> PRC
has also recommended, and the police department has adopted, "
policies regarding crowd control and integration of police
department personnel.' 'Chicago's OPSwas responsible for the
creation of. a special domestic violence, Unit.,within the:.Chicago
Police Department. When Cincinnati's investigator of'police
misconduct complaints discovered police officer error ihshoOting
Incidents and an excessive number of disorderly conduct arrests,
the police department acted on theOMI'srecommendations to'
introduce additional training in the use of firearms and in
responding to verbal challenges by civilians. In response to
excessive 'force coIIlplaintsa.risingfrom ca.r-chase incidents'--
one such incident involvedthirty~eight officers and eighteen
patrol cars ~~ the San Francisco, Police Department implemented a
PRCpolicy for responding to high-speed pursuits ..More recently
the PRC was behind a directive of the police chief suspending
enforcement of traffic code provisions that beat officers were
using to target and harass panhandlers. Civilian review advocates
warn that in the role of policy adviser, the oversight agericyis
only as effective a.s its investiga.tions:a.re thorough;" The. ,;-,"
experience in Da.de county, Florida, suggests that where there are
limit's on the abil'ity to condUct .aggressive investigations;'
policy and practice,recommenda.tiOns ma.ybe ineffect-ua.l.

Resolution of complaints: Independent 'civilian review
agencies~- as opposed to agencies loca.ted within police, '
departments -- appear to conduct :more :aggressive irivestigations~'

14



and to resolve a greater percentage of cases on the merits. One
measure of the aggressiveness with which an agency conducts
investigations is the number of complaints left unresolved due to
insufficient evidence. In such cases a "not sustained"
disposition is applied.3

The Washington, D.C., CCRB does not utilize an "insufficient
evidence" disposition. The public hearing serves as the forum in
which credibility of parties and witnesses is assessed. Where
there is no preponderance of evidence, the case is closed with no
finding of fault. In San Francisco the OCC utilizes the "not
sustained" finding to mean insufficient evidence to make a
determination. It has made that disposition in 39 percent of the
4,077 allegations of police misconduct received and fully
investigated in 1990 and 1991.4 (A complaint may include more
than one allegation.) In Cincinnati the OMI found a complaint
"not sustained" due to insufficient evidence in 29, or 42
percent, of 69 police misconduct allegations fully investigated
in 1990.5

The incidence of "not sustained" dispositions reported by the
Chicago Police Department's civilian investigation unit (OPS)
appears to be significantly higher than the rates reported in San
Francisco and Cincinnati. chicago's OPS has applied the "not
sustained" disposition (insufficient evidence to prove or
disprove a complaint) in 73 percent of the 5,445 cases fully
investigated in 1990 and 1991.6 New York's civilian Complaint
Review Board (CCRB), also a police department agency, has treated
as unsubstantiated those allegations in which there is
insufficient evidence to substantiate (or sustain) an allegation,
to exonerate the accused police officer, or to determine the
complaint was unfounded -- that is, the alleged act did not
occur. The CCRB's investigation unit has found "unsubstantiated"
1,968, or 80 percent, of the 2,452 cases fully investigated in

15



1.99band 1991..7 ,In chicago and
IInot sustainedlldeterminatibn~
ever given a hearing before,å review board.

NewYork:investigators make,the
Very "fewo'f those, complaints, are

'\.?

Taken together with anecdotal evidence pro:v'ided,bycivil1ah
review professionals (see above, uPolice resistancell), the data
on c'ases not sustained due'to, insufficient evciâel1cesuggests" thé,'
pOlice department exercises an ;uihstitutional:nihhibitioh,upon,
aggressive investigation of police misconduct by its'èmployees.

C .; j '.<.'

Sustaining ;miscondlictcomplaints: A 'simplè beforé~and;..;aftéto
test demonstrates'thât in at least five of; the citie's, studi'ed in)
this report, the civilian",review unit found,a' greater 'incidence
of police misconduct than had been: reported by-the preexistil1g
police deparbnent,unit that,inveßtlgated police misConduct
complaints. As a comparative'Ineasureöf the effectiveness ,of a
civilian review ,agency,therate at which a ,review agency ,:J\>,

sustains, or substantiates, a charge of police mí.socnduct;is an
important statistic, but one that maybe misleading. There, are i"~

manyvariables that influence the numberof sustained complaints
reported' by anyagericy.~ 'J]

~c> ... ~, 0_

, 'I

Neve:r'thelesS,aidraínatic increase in the, compfaints sustained'in,
a city following the transferiof the revi'ew,fUnction from the
police department'to a, ¿i\tiliånagencyindicatès<the civilians u

hold police to a higher"standard of>coriauct. In 1976, the'firsti
full year the Berkeiêy PRC ëondùct.edhearings 'bn aregular",basis,
the agency sustained, 70 perøent, oftpe complaihts '~eviewed~:'~'
(p. 1.1.7) Of those same casesl thêpolicedepartment sustained 4
percent, a rate consistent with the pOlice, department's datäin
previous years., The' Sa:n FranciscoPö'lice,:-- Départmentsustained ",
not one of 301.excessive force complaints'r'eceived in1.9S0. (p.
'S3) :Between19ä7al1d 1.991.the 'occ, San Fra.ncisco'á,all""'civilian
com:r;haintreview:agency, :sustained on average iope:tcénto'f ,

",1.6



excessive force allegations that were fully reviewed, an average
of 23 sustained allegations per year. In its first twenty-one
months of operation, the Minneapolis CPRA has sustained 8 of 26
complaints (31 percent) that received a full hearing before the
agency's board. The Minneapolis Police Department sustained only
17 complaints of police misconduct in the fifteen years prior to
1991. (p. 108) Prior to the creation of Chicago's OPS, the
police department's internal affairs division sustained 1.4
percent of reported complaints alleging excessive force and/or
civil rights violations (p. 41) The OPS reports it sustained
1001 percent of exessive force complaints received in its first
year of operation, and has sustained between 5 percent and 12.2
percent of reported complaints annually between 1974 and 1991.9

The data reported from the District of Columbia demonstrates how
the analysis of sustain rates can lead to incorrect conclusions.
Police department data seems to suggest the internal affairs unit
was more aggressive in responding to civilian complaints of
police misconduct. An opposite conclusion appears to be more
accurate when the police department report is analyzed together
with statistics reported by the CCRB. During a fifty-eight-month
period prior to the creation of the CCRB, the police department
sustained 8 percent of 1,732 misconduct complaints filed by
cdv í.Lí.ans;" The complaints were reported in twenty-four
different classifications, ranging from drinking on duty to
misuse of an official position for personal gain. In the 138
cases in which complaints were sustained, the recommended
discipline ranged from counseling to a letter of reprimando11

During 1990-1991 the CCRB sustained only 4.6 percent of the 940

cases it received (the vast majority were dropped by complainants
due to a large backlog of cases). However, the CCRB sustained 36
percent of the 120 cases that received a full hearing during that
two-year period. (p. 35) Most significant, 82.5 percent of those
sustained complaints involved use of excessive force: and the

17



CCRBrecommeI)ded disciplinary action r:anging from suspension to
separation in. a.maj orityof those cases. 1~

Even given the 1imitations of a baseline comparison of sustain
rates, the discrepailcybetweenthe rates. reported by the seven}
civilian' review agencies studied in this report and :the rates
reported bythe.internälpolice'department units in New York and
Los Angeles further supports the premise that greater
independence of the review function. correlates with greater
accountability ror police misconduct. The sustain rates .' t=

(complaints sustainedjcomplailltsfiled) for the most recent two.~·
year.period repor:ted by the r:eview agencies analyzedhereinirange
between 4.•S pe'rcent;and1S ..S peœcerrt..," Düringthat ..same period,
New York's CCRB reported a 3 percent rate, 14 the same rate
reported by the Los Angeles Police Department's Internal .Affairs
Division for the period 1986 ....1990.1

;; : The Christopher Commission's
1991 report oh the.LAPD, following the police beating of Rodney)~
King, found significant problems with the way the department '
received, classified, and investigated complaints. 16. Citingthè·. 3

percent sustain rate, 2 pe:t:'cent.for allegations of excessive
force, the commission found citizens were justified in believing ..
thé department was incapable of disciplining its own '.citizens..17

The NYCLU has documented the CCRB' s ihabilitytoconduct '}'.,J~~3

competent complaint investigations and has found the reported
number·of sustained complaints has no correlation with the
incidence of policemiscondu.ct .18

'4. TO ·create ah effective system of civilian bv'ersighb,
proponents must become advocates for full
aocouncac.í.ï. ityin .pôl Lce+commun.í, ty relati.ons.

'The signingaf.legislation is the first step. The
introduction, •of an dnâependent civilian ove'rsight."agency<
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represents significant institutional change. wñerever such
~ d

change has been attempted it hªs heeR Fesis~eà The lesson from
the cities represented in this report suggests that in
t

implementing a civilian review agency, many important operational
•

issues will be addressed in the formulation of rules and,,
regulations. Administrators and community advocates interviewed
for this report point out that community representatives must
have a role in monitoring the activities of the civilian agency
and holding the agency to its mandate.

In San Francisco it took a decade-long effort, led by a coalition
of community activists, to make the acc a viable institution.
Berkeley's PRC was the product of a citizens' movement. Its
legitimacy is still contested today, but it derives its authority
from the involvement of Berkeley's citizens. citizen coalitions
have been formed in San Francisco with the purpose of
recommending and drafting new police policies. In Cincinnati the
civilian review process has led to the creation of a citizen
oversight committee, which has a role in monitoring police
department training. Grass-roots community groups in Dade County,
Florida, have led a campaign to win statutory authority that will
enable the IRP to conduct more aggressive investigations of
police misconduct. In Minneapolis volunteer citizen-monitors sit
in on complaint hearings and provide feedback to the community
groups they represent and to the CPRA's administrators. Board
members of Washington, D.C.'s CCRB report that community outreach
has been essential to winning recognition and support for
civilian review. They describe many citizens as having been
conditioned to respond with wariness to interaction with the
police. Trust in the process of civilian review of policing must
be earned. The chair of the CCRB in Washington advises that where
the role of community members in the operation of a civilian
oversight agency is weak, the legitimacy of the process is also
weakened.
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Almost.twenty-five years ago President Johnson's National
Advisory commission on 'civil Disorders' (the Kerner. CommissiOÍ1)':;<~
released its landmark report~ 19 .Citing studies that. indicated
police officers appeared to ..håve·immunity from,punishment :for use
of excessive force, the commissionadvised that "police
departments$hould besubj ecttoexte:rnal review e ' ,,;20 The
commission,set" out the; basic principles .ándprocedures of such a
review function, with the.followingrecommendàtions: ~

"'.-'

¡'Makinga complaint should be easy.
possible to file a grievance without
:formality.. •.

It should be
excessive

"A specialized agency; with adequate funds åhd staff,
should be created separate from otherlllunicipal
ågencies, to handle, investigate and to make
recommendations on citizen complaints. . ..'¡ . ~.' • .i."' ,,"-,"I

"

"The procedure should have a built-in conciliation
process. • ...

"The compla.iningparty should"be able./ to participate
ih the ih'vestigation'andinany hearings, .with right of
represèhtation bycbunsel~' .•.

I' .;.:.

I; c

"[The complainant] should be 'promptly
informed of the 'outcome ".:.'.,,[ånd the]
investigation should be madepubä.Lc,

and fully
res"ults of the
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"Complaints concerning departmental policies should be
forwarded to the unit that reviews and formulates such
policies .•. [and] to appropriate training units so
that any deficiencies correctable by training can be
eliminated. ,,21

In 1992 citizens in many American cities still need and seek such
a system of police accountability. Following the horrific
beating of Rodney King by members of the Los Angeles police
Department -- a videotaped spectacle of police brutality that has
become part of our national consciousness -- the Christopher
Commission recommended in its report on the Los Angeles Police
Department that a "new standard of accountability" was needed.22

The standard, the commission suggested, needs to be applied
nationally, because the problem is "national in character."æ That
view was shared by police chiefs from ten major American cities,
who met following the Rodney King incident and offered their
assessment that "the problem of excessive force in American
policing is real. ,,24 Calling for action, the commission concluded
that Los Angeles should have a police department "whose chief is
accountable to civilian officials" for the department's
performance and whose "ranking officers are responsible for the
conduct of those they lead.,,25

In attempting to convey the significance of the Rodney King
beating, the Christopher Commission characterized the incident as
a "landmark," equivalent in impact to the Scottsboro case in 1931
and the Serpico case in 1967.25 Each of the cities visited in th~
course of this repor~ its gwn RQdney King incidents. In each
of these cities citizens have attempted to implement the
procedures of civilian review proposed by the Kerner Commission.
They have had varying degrees of success, but in each case they
have been met with staunch police opposition. The formidable
resistance to the effort to increase police accountability
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through divilian review'should hot beiIiterpreted<asaval.i:d
indictment of the principles of civiliah review., Those
principles have proven sound and the positive ,impact,of citizen
oversight has proven, significant.

The Kerner Commission convened in 1967 with the task of
investigating the ca'iisesof urban disorder.,:--ånd proposinçr
solutions. Today many 'American ,cities stillresistthé ;
implementation of the commission's recommendation toiricrease the
accountability for abuse óf police power by providing civilian
oversight of policing. Twenty-five years after itspublication,,;
the Kernerêommissionreport gives'us, pause to wonder: Råd we nót
been so slow to implement ..the comntission's proposals, would the
conflictbetweehcivilians, especially people ...of,öolorFand

:police still persist to the degree it does throughout thé
country. , " ~

~' ....,
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"Initially civilian review was touted on grounds the
police weren't to be trusted ••.. Now people are
beginning to understand those who advocate for creating
a civilian review board don't necessarily render an
indictment of the police. Advocates don't have to make
the argument for civilian review because the police
can't do it -- that is, investigate themselves ••.. The
argument is civilian review is good public policy."

Gabriel Chikes
Special assistant to the executive director
District of Columbia Civilian Complaint Review
Board
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CHAPTER 1: CIVILIAN COMPLAINT REVIEW BOARD
WASHINGTON, D.C.

On a Monday night in February 1980, more than 4,000 people lined
up at the Jarvis Funeral Home to pay their last respects to Bruce
Wazon Griffith. This demonstration of affection was
extraordinary for several reasons. Few of those at the funeral
home had ever known Griffith. Even more unusual, Bruce Wazon
Griffith was a small-time drug dealer, the accused murderer of
Arthur P. Snyder, a Washington, D.C., police officer. Griffith
had been killed in a shoot-out with the police after one of the
city' s largest manhunts. 1

The murder of the police officer and what many believed was the
retaliatory execution of Griffith gave proof to two very
different versions of reality in the District of Columbia. The
police perceived themselves as walking targets in a war zone --
and in fact the mayor had declared a war on heroin, targeted on
14th Street, where Officer Snyder was shot. However, many law-
abiding members of the community believed the war was directed at
them. According to a Washington Post article, the street crowd
that had coldly cheered the death of Officer Snyder -- described
by a fellow officer as an aggressive street cop who "knew how to
kick ass within the boundaries of the law" -- was convinced
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Snyder's alleged killer would not live to attend trial.2 A
follow-up article went on to explain

"[I]t is more than joblessness and hopelessness
felt in some parts of the community •.• The feeling
may· vary from neighborhood to neighborhood, but
what's being communicated here is that many solid
citizens in this town no longer believe due process
exists •••. The plain harsh fact is that the police
of the District are distrusted by many citizens of
the city~ This may b~!y¡al:"rantéd,or unwarranted~
but it is a fact of life."3

The story of Bruce Wazon Griffith describes the end stage in the
breakdown of police"':conmninity relations -- the point at which
police and justice come to have diffèrent, even opposite,
meanings to members of a community. The facts bf the GriffithC

case were not entirely clear. But mistrust of the Metropolitan
Police Department (MPD) had become so great that the facts
surrounding Griffith's death were appropriated to serve a larger
"truth": The D.C. police were"administering violEmt summary
justice. It did not matter whether Griffith fired first before
he was gunned down by police. What mattered was the word on the'
street that the police had a vendetta to "get" Griffith. When he
was later shot by police offiéers, the street rumor became fåct.
The result, as described by' the Washington' Post, .is fear. "Fea.r
is the common thread thå't·!links' everyone -- street people,
businessmen, and police -- connected with 14th and U streets

, . .
NW. •.• Here ténsion hangs 'heåvY in the air. ,,4

.,»s.

It was at this/point -- when wide-sca.lè open conflict appearêd
imminent -- that the city's leaders felt compelled to givè
community members> al public hear,i~g. prompt.edbytheshootirtgs of
Bruce Gri:ffith and Detebtive sn'yder, the Dist~i¿tof Cb:tillllbia

~'. ,··.l'~ ~.,.J\.'_ ,
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Advisory Committee to the u.s. Commission on civil Rights held a
citizens' forum on pOlice-community relations in May 1980. The
purpose of the hearing was to vent tensions; to hear community
members' views; to seek solutions. What the commission sought,
essentially, was civilian review of police-community relations.

Much of the testimony before the committee focused on the lack of
police accountability.5 District of Columbia council member
Wilhelmina Rolark suggested

" ••. [A] lot of the tensions •..between the police and
the community exist because community persons have no
vehicle whereby they can lodge their complaints against
the police and hope to get a decent reaction to the
same. II

Deputy Chief Houston Bigelow asserted the existing complaint
procedures worked:

"We have clear-cut [guidelines] on investigating our
complaints. Our system •.•is open to the public. You
can walk [into] any of our facilities and ...write down
in your own words what happened and ...we'll investigate
it and keep you informed of the disposition of it."

Rolark disagreed:

liThe idea of police judging police is just
horrendous .•.• It turns people off. It makes people
believe there is no equity in the situation •••• [N]ot
only have you been beaten up or harassed or kicked
around or treated unfairly but then you've got to come
back to that same source to lodge a complaint."
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Police officer Ronald Hampton ackhowlèdged thepol'ice
depártment '.scompUtint reviewsystem.often failed.

"I've. seen too many times when [the>.police] don't even
get {thecomplaint/forn] at \th~ statioh .... and if they
do get it, some official comes from the back room •••
and' in the process of takingi.the complaint ,they tell
the:rn,.;o.;...t.heygive e~C:uses.like,well, t;J:lepOlice
officer had a bad day, so would you please excUse ,him
because he has a lot of things to do?"

Professor Irving. Fermgn testified/that, áciviliah .review .system
that had been tried in the District.of Columbia in the early 70's
failed because police involvement :comprbmisedthe.process., The
five members of the civilian review board resigned when their
suggestions for reform were ignored. The board had based its
reconrinendations on findings.that a citizen could file acomplaJtít
at only one location; that it took at least a year for the police
department to turn over to the board the results of its internal
investigations; and that the 'practice q:f pblice,ihvestigating
complaints against police was suspect.

Adj oa Burrow, a melnber,·o.fthe D.C. Alliance .Against Racism 'and
PoliticaF Repression~ ,expressed: a more sweeping> criticism <df
policing practices, arguing that

"What happens in most of our communities in the United
states if not a]jl:ourcollll1îunitiesis that:thepólice
are defining the role'ofthepolice •••• ,We feel that
the citizen shOuld be the one, to define what it is that
the pOlide·should do and'whÇît are the things the.police
should :berespbnsive ,tó;~II' ,";¡
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Howard University Law School professor Howard Glickstein urged
community leaders to come up with a system to prevent abuse of
police power, not merely to review incidents once damage had been
done. The goal, he exhorted,

".;.is to come up with remedies and solutions to ensure
our public servants are sUfficiently sensitive to civil
rights and that it's as much a part of their job to
protect civil rights as to carry out other of their
functions. II

The recommendation of the professor, endorsed by many who
appeared before the committee, carried the day. The covering
letter that accompanied the committee's report to the Commission
on civil Rights concluded,

" •.. [A]pprehension about worsening relations between
police and the community .•.gave impetus to those
favoring a civilian review board to review complaints
against the police; such a law was enacted November 10,
1980."

On paper, an excellent model

The Washington Post described the civilian model for
investigating citizens' complaints against D.C. police officers
as "one of the most influential of its kind" -- at least on
paper.6 The Civilian Complaint Review Board (CCRB) is broadly
representative of the community: By statute, the seven board
members must reflect the diversity of the District of Columbia.7

The mayor appoints the chairperson, who must be a member in good
standing of the D.C. Bar. Of the remaining board members, four
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are civil'üm (nOnpblice), citizens,twoof whomare appointédby
the mayor, and twobyothe council. The mayor also appbintsto
the board ,one memberrepresenting the MPD;'the cbunciLappoints;.é.i
memberrepresenting the MPD's recognized 'bargaining aqerrt, ,Board
membersare appointed for staggered three-year terms. They serve
on a 'par't';;.;time,basis àndreceive a stipend allocated by.:the
board.' .The"board also has theauthori ty tb employah executive
director ,.who is appointed bythé mayor. The council allocates
the budget for the CCRB's,professional staff, investigators, and
administrative personnel. "

The CCRB'sinvestigators and board membershave an independent
rolé ihdetermining the scope"and appropriateness of police'
conduct; regarding allegations;bf (1) polide harassment; (2) !,

excessive force; or (3) use of demeaning .Lanquaqe , Civil'±aI"is·)can
makea complaint in person at the CCRB,by letter, or by
telephone. Unless the board dismisses a complaint as fri:v:610us
on its face, it must seta .timeand. date for aheàring.within
thirty ,days>of when a complaint ,is. filed. 'The'CCRBhas broad
authority, backed by pOwerOfsUbpoeha; to obtain' .relevant
records and documents, and to compel the appearance of' ,witnesses
and parties at public investigatory hearings conducted by the
full board.

The board' s disposition of a complain.t passes. jUdgment qnthe[
subject officer's conduct and ensures that any disciplinary
action by the police· chief or.mayortakesaccdunt of the findings
and rEk:oItUnetüfations,of the CCRB. Based on its review, 'the board
may (1) find a oomp.LaLnti not sustained, that is, not proven by:,
the évidehce; (2) dismiss the' complaint, without a hearing" as
frivolouS oh its face; or(3) sustain the.complaint ..and recommend
thátthechief .;take disciplinary actrí.on. agâinstt.he accused
pOlice 'officer. The chi'ef must provide 'a written'rationale fo:ttL'
rej éctingthe bOard's' recômmendatioIl; where the'recömíilendatfuon,.of
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the board and the chief disagree, disciplinary authority passes
to the mayor, who has thirty days to (l) uphold the chief's
decision; (2) impose the board's recommended action; or (3) order
a compromise ruling. Police officers subject to disciplinary
action retain the right to appeal before the Office of Employee
Appeals,· or before a trial board when dismissal has been ordered.

In practice, a paper tiger

The social and political dynamics surrounding the abuse of police
power -- citizen outrage, vested police power, political
pressure, fear, bigotry, racism -- become the jurisdictional
predicates of the civilian review agency. The effectiveness of
civilian oversight is a function of the political will behind the
agency's mandate. In the District of Columbia the political will
was tentative.

In its first annual budget appropriation the CCRB was allocated
funding for four employees: an executive director, two
investigators, and a clerk. This appropriation was based on a
projection of 300 complaints against a police force of more than
3,800 members. According to Gabriel Chikes, special assistant to
the executive director, "If you measure failure in terms of case
backlog, the agency was doomed to fail with passage of the
original legislation." In its first three years of existence,
the CCRB was able to dispose of less than 50 percent of its
caseload, which averaged approximately 330 complaints annually
(beginning in 1983, the CCRB's first full year of operation).8

To manage its 1992 case load the CCRB has seventeen budgeted
positions, ten of which are filled. This number includes four
investigators, who must investigate all complaints brought
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against a 4, 60.0.:-:-member'policedepartment. This .wo.uldallocatej,
12o. cases"per ,.investigato~--assultling, such a~work Load werei
feasible, which).'itis,rtot--merely to keep pace witpnew
complaints. filed in 1992. TheMPDmaintains ,a caseloadof.no
more<thart40. cases .per",-police."bfficer~ :Citirig the example of an,
excessive force co:mplaint that ...tóok five years to, come.vupfor'
hearing, the WashingtonPost dubbed the CCRB"The District's
Paper Tiger," charging in the paper's editorial pages, liThe
city's elected officials went to great lengths to produce a
strong civilian review process, but theboard'sp~rennial backlog
is a sign that they did not go far enough.,,9

( ~: :;;.,., ;

The impact of· the' f,iscal restraints "on the. CCRB,was exacerbated
by police department resistance. Accordingtq,Chikes, who.joined
the CCRBin.1984 as art investigator, the agency'sláck'of
authority to .compe l' the cooperation of police o'fficers· "created a
terrible situation •••• " Police exploited the CCRB'sprobléms,
fueling the negative publicity, by refusing to provide statements
to CCRBinvestigators. It was not uncommonfor pOlice, in
response to routine document'requests, .to tell. theCCRB.that such
records didn't, exist. Whenrecords were produced it was often
after protracted' delays. These tactics, which further taxed a-..

badly-overextended. staff, had a profound negative impact..on the:
.agency's oper-at'Lorrs, AsCilrtis Pearson, øocœd.í.natior-of
investigations, 'describes it, "oncewestart:calling c,,

complainants, interviewingwifnesses" they start calling us,
asking when a hearing will be, sdheduled, and_asking whát'si'going
on whenn6 date is sét..... I bélieve because I .am often unable."-
to coinmit to a.hearingCdatepebple begin losing faith iI1·the
systeju."

L
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Ten years later: corrections to the "excellent model"

To both the critics and supporters of civilian review,
Washington's CCRB has become a highly visible problem case.
critics place the blame, implicitly and explicitly, on
"civilia:nization" -- the nonpolice presence within the agency.
The record suggests an alternative explanation, beyond an
inadequate budget.

A 1992 report by the chairperson of the D.C. council's Committee
on the JUdiciary, accompanying a proposed CCRB Amendment Act,
addressed the scope of the problem:

"since the Board's inception in June 1982,
over 3,000 citizens' complaints have been
filed ..•• [T]he number has steadily in-
creased over the last three years. As of
March 31, 1992, there were 982 complaints
in the Board's pending caseload [of which]
72% contain allegations of excessive force.

Moreover ...the CCRB has only two adjudicative
remedies: dismissal or a full evidentiary
hearing. The sheer volume of cases .•.presents
an impossible task .••since the majority of
the caseload would require a full evidentiary
hear ing. ,,10

In July 1992 the District of Columbia Council enacted the
proposed amendment, whose provisions will enable the CCRB to
operate for the first time as intended. The amended law provides
for --
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Tempora.ry expansion of the board from seV'en;menlbersto
twenty-one
This provision allows) the board to convene ihthreé pane'Ls ,
each);.comprised of sevenmenlbers (with two- pláces' on each
panelres.erved ,for·policerepresentatives, as proviÇied tôr
by.:the charter). L, "'><, j

" iJ

,9

Conciliation proceedings and summary adj'udiCation to .
resolve complaints

)Under this subsection¡ ..(1) complainants may chooäe to
puz-sue their, complaint <:through a conciliatiOffprOcèsSí'
and (2) the board may elect' ;to mç¡kefindinq-svand ", "
recommendations based solely on the investigatory
record,fbrgoing:a ¡full''evidentiary hearing ~."

Authorization .ot the board to compel pre-hearing statements
from parties ,.,.. ,..
with this power the,bba.rd ca.n require police officers to
submit to an interview .at;)'theoutsètdf an investigation."

",) ;

For the 1992-1993 fiscal year the council increased the CCRB's
budget to $1,430,000, which provides for a staff of twenty-four.
According to Chikes, this allocation represents the "first
reasonable 'baseline budget ',fOrhandling inê6ming\Cases." He
argues the appropriátionis fisca.lly sound.. "Ir'people have
confidence there,.is, an effective and expeditious' civilian review
process, they ma.ynot feel å. grea.t,.need to file a. suit. ••. Where
the amount a 'citybudgét.S.:fbrcivil suits; [in pOlice;riílsconduct
cases] exceeds the CCRB budget, civilian reviewbédömes a strong
dollars-and-cents argument ...

,~-,.
\.-", '~ . .>
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Beyond the headlines: measuring the success of civilian review

The negative press directed at the CCRB, fomented largely by the
backlog of cases, has obscured other measures of performance. Of
the 120 complaints that went to a full hearing in 1990-1991, the
board has sustained 43 complaints, or 36 percent. Eighty-two
percent of these complaints included allegations of excessive
force.12 Though representing a small percentage of the total
caseload, the sustain rate sends a signal to the community that
in those cases the CCRB does review, it is aggressively
adjudicating abusive police behavior. Just as important, the
chief of police has followed the CCRB's disciplinary
recommendations in the vast majority of cases, even as the number
of misconduct complaints, and sustained allegations, has risen.13

By their sheer numbers, citizens demonstrate renewed faith that
the CCRB can do justice. Despite the case backlog, and the long
wait for a hearing, the number of complainants coming forward
with charges of police misconduct has increased significantly in
recent years -- 439 complaints were filed in 1990; 501 in 1991.
The police union itself has acknowledged the professionalism of
the CCRB. About to enter a board hearing as the representative
of an accused police officer, Andre Lewis, head of the MPD's
union, was asked his assessment of the CCRB. He characterized
the process as fair and objective, concluding nevertheless that
there is no need for civilians to review police work.

According to board member Phinis Jones, the CCRB has high
acceptance among those in D.C. who have been most victimized by
the police. Jones once served on the staff of the city council
member representing the southeast section of the city, the locus
of what he describes as "overwhelming police abuse." The CCRB
has been well received in that community, observes Jones, in part
because of the board's community outreach. with more extensive
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communityed'l1catio:n.....;.;...aboüthowand where töfile'äcompl.áiht --
the number of police misconduct complaints, he contends, would be
far greater .What woUldmake the beardmore efficient. "ih Cc

respondihg to complainants? Irla word,ianswers Jbnes Î .'money",--
to hire ahd '.traih~ investigators.' "There's -no cfLlestion civilians'
are capable bf conducting top-notch investigations . ¡'To, attract
the talent, he asserts, compensation mUst be in'paritywitht.hè
compensation. paid to police department ..investiqators. "Good
investigators are the driving force of effective civilian
oversight..... Theyçan cut the [board' s]workload in'half ..,t; "

The CCRBhas 'a, functioh beyond the' ådjüdit:atioh of complaints; -tt
can play aproacti ve roTèinidehtifyil'l.gänd rellledYih~.tsYstelllié)
probleÍIls. This;róle has evolvedf6rthè CCRB,'~ccordil'l.gtoDohald
Temple, the board's current chairperson. The board has a
cooperative working' relationship with the D.C. police command;
the mutual respect has beeh hard earned. ,,"The integrity of the '
[civilian review] process, i, Témple clåims/:i'has se:tVedboth
sides. •.• They know'èxactly what bur airtncr-í.t.y"is, -and 'they ,
respect what we do. j, Over time the review of pol icing mättersYby
the CCRBand police department has bècomemo:recollaboràtive¡ -'As
Temple desc:ribès 'it; "Wemeet at rOundtables,share :i.nformatioh~"
. . . Most impOrtant, we alert the [police department] to pattern
and practiêeissues thatturl'l.up beforethè board." C

As it becomes ihstitùtionalizêd, thé ciVil'ian'review agency 'is
well positioned to become a mediating force in addressing pOlice-
communityrelàtions. A màyori who bften has the authold ty 'tö
appoint thècÍiiè:Eof poâí.ce , ,mayperceive the empowerraent;of a
civilian review agency as the diminishntentof mayoral power;, the-
chief may perceive his or her disciplinary authority as weake:ned~
And, yet, å clviliahreViewàgel'l.Cy-- as äh indepel'l.dèht'vóice(
speaking" 'for the cOmmunity.....-dari neutraIl.ize'cOhfl'ict~,'bétween
the executivea.hd 'the polidècOlnIria11d,äfid)between pOllcé¡ côilrinäl'l.d
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the executive and the police command, and between police command
and the rank and file. The appointment of civilians to review
police practices confers accountability on the community. with
this new responsibility, civilians charged with oversight of
policing can help to depoliticize crises in pOlice-community
relations. The police chief may stand to gain the most from the
mediating influence of an effective civilian review system. "What
is often missed by the politicians," according to Gabriel Chikes,
"is the role the civilian agency can playas a 'buffer' or 'foil'
that will ultimately strengthen the role of the chief •..who is
able to bring to bear the full weight of the community on
issues regarding integrity, responsibility, and accountability."
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ALDERMAN SHAW:

POLICE
SUPERINTENDENT
MARTIN:

",.,)

, ,

So I wan"t to proqeed ...Why. do you think
that these complaints are'being made Oll
a daily basis if there's no substance to
them?

I believe there is substance, Alderman
Shaw. I've never said there wasn't
substance ... I believe that we have a
big problem ••. Too many cases can't be
sustained. I know a lot of them are
true, I know they happen, but they're
one on ones and the officer, as the
accused, has to be given the same weight
as the complainant.

Excerpt from Public Hearings
on Police Brutality, conducted
by the City of Chicago
Committee on Police, Fire and
Municipal Institutions,
October 11, 1989
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CHAPTER 2: OFFICE OF PROFESSIONAL STANDARDS
CHICAGO, ILLINOIS

The Office of Professional Standards (OPS) occupies the ground
floor of an undistinguished office building on South Wabash
Avenue, about a mile north of downtown chicago. The plate-glass
facade of 1024 Wabash is nondescript except that the inside of
the large glass windows fronting the ground floor are lined with
heavy vinyl sheets with a reflective surface. From inside OPS
offices one can look outside, but it is difficult to see inside
from the street.

Neither its name nor its offices suggest the Office of
Professional Standards serves the general public. The insignia
that appears in the center of each of the plate-glass windows
makes clear this is an office of the Chicago Police Department,
known as the CPO. In the lobby across from a receptionist -- who
will take a complaint and forward it to an intake investigator --
is a room divided by a partition. A sign directs anyone entering
the room to the appropriate side of the partition: police
department employees to the left, others to the right.

While waiting to meet with an investigator, civilian complainants
and accused police officers face each other from opposite sides
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of a wall. As a practical matter such an arrangement may be
entirely necessary. As a metaphor, this arrangement of
complainant and accused aptly describes the point of entry into a
complex, somewhat mysterious system whose stated purpose is to
investigate citizen complaints of use of excessive force by
police and to recommend discipline where such complaints are
found valid. OPS investigates all shooting incidents involving
police officers; its jurisdiction has recently been broadened to
include complaints arising from domestic violence incidents. A
complaint brought to OPS is turned over to a civilian staff of
sixty-eight ftill-tim«ainvestigators, who operat;e':in uF~~s, led bX,)

eight supervisory investigators-,.. the l?lrgest civilian unit
charged with investigating allegations of police misconduct in
the United 'states. .·The,depart:mentis headed by thechiee. <

administratOr and the coordinator of investigations~:i :Betwe en ten
and fifteen adntinistrati Vepersonnel provide support ..services ftO:
OPS.

Upon receipt of ah excessive förde co:mplaint, oPs assigns'thø
caseto a field lnVest.igator,~hó obtains relevant police,
department documents and interviews the complainant,othe accused>
officers, and other witnesses. OPS has no subpoena power;
however, adcording to a directive ofthesuperintendentbf
police, an officer'·who failstø cooperate withOPSis stibjece 'to
disciplinary action. (Likewise, document; requests .are,'.treated~'as
if requested by the superintendent," accordihgtoGåyle Shines,.,
who, as chief· administrator bf oPs, is a :member of ,the.:;
superintendent's senior staff. When an allegation is sustained,.,
oPS makes ä'disciplinary recommendatiÓIi--- ranging from a
reprimand to. separatioh front the depart:meht----ç¡.ndfb:tWards that!'
recommendation to the superint.endent'.To "understandwhat happens
subsequently requires considerable expertise. To a complainant
the sustained charge may appeartö drop into .abureauêratic ,hall

j, ¡_"';ï;_)~:} ~,
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of mirrors. The history of OPS offers some insight into the
operation of Chicagols civilian review system.

OPs has its origin in a CPO raid on the Black Panther
Organization in 1969. Following accusations of abuse of
authority in its execution of the raid, the CPOIS Internal
Affairs Division (lAD) conducted an investigation. A federal
grand jury subsequently described the lAD investigation as a
"complete whitewash. III It was not until 1972, however, that
sufficient political will was generated to force an overhaul of
lAD. In March of that year Chicago police officers stopped Dr.
Herbert Odom, a black dentist, for failing to have a light over
the license plate on the rear of his car. Odom was searched in
the street by police. After he protested this action, Odom
claimed, the police threw him against the car, handcuffing him so
tightly that his wrists were injured.2

Odom happened to be a friend of the Honorable Ralph H. Metcalfe,
a united states representative from Chicagols First congressional
District. Following public hearings on police misconduct,
chaired by Metcalfe, a panel of prominent community
representatives concluded the IAD's complaint review system was
secretive, and biased in favor of police officers.3 The panel
found that of 1,156 complaints of police misconduct reported in
1971, lAD substantiated only 1.4 percent.4 The panel recommended
transforming lAD into an "entirely new independent investigative
agency" that would report its findings and disciplinary
recommendations to the Police Board -- and to the public.s

The civilian oversight unit, OPs, was established in 1974 as an
independent department operated from within the superintendent's
office. The public lined up to file complaints. In 1975, the
unitls first full year of operation, the number of serious police
misconduct complaints filed with OPS represented a 61 percent
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increase over the total numberof complaints. ·fi.led with IADin
1971, as reported by the Metcalfe COÎlllÏlission.BSince .1976 OPS
has received, on average, approximately 6,500 complaints per
year, approximately one-third of which involve allegations. of
excessi ve·force and: are retained .forifivestigatic:m.byoPS .,7:,

However, the initiative to .create.the civilian oversight unit .had
been deferred to thepóliêe department ....--OPS came'intoexistenc~
by executive order.qfthe policesuperintenClent --and the
objectivity and integrity of the OPSstaff were suspect.frómthe.
agency'sinception.Criticsobj~cted tore,latives of polide
officers serving on the OPSstaff--:- inèludiIlg the ,wife ofa
fOrInerpolice superintendent. .The'minority communitycharged
that OPSinvestigat'ors 'were slow to pursue and.reluctant. to.
substäntiatecomplalnt'S.8 In a 1983 report sUbmitted to Mayor
Harold WashingtonI s transition ..team, the chicago Crime Commission
described OPSas

" .•. nothing more.than.äfiextensiofi óf the police
department. ••. [:tts 1 main function is to cover up for
the police .••.• COPS]totally lacks credibility Ln both

'the black·and white communities.•.. It needs tobe
restructured, restaffed, gnd relocated ... so that
charges of ....dmproprieties against. police of;fièers
be ·investigateà ...in c . an..impartial~ànner .,,9

can

The report. charged that the Police. Board"

"has never exercised its full authority ... has neither
beehproactive nor reactive ••• ~ It.has been inactive.·'~

Onenèèdbnly walk:á complaint: through the.~.review;pJ::'ocèssto
unders;tand whycitizens~. quickly Jlost·faithin'i:he system. A

..

>
"--'''''
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complaint sustained by the agency must pass through at least five
interim procedures before the disciplinary charge is final:

step 1:
with the
Review) ,

The accused's commanding officers must concur
cps recommendation (called a Command Channel
finding the investigation was sufficient.

step 2: If the accused rejects the recommended
disciplinary action, he or she may request that a
Complaint Review Panel reconsider the case. Based on
this hearing -- before a panel of rank-and-file
officers, selected at random -- the department advocate
makes a recommendation, which, along with the cps
recommendation, is forwarded to the superintendent.

step 3: Where the recommended discipline is a reprimand
and/or a suspension of five days or less, the
superintendent's decision is the final departmental
disposition (see step 5).

step 4: More serious penalties -- separations, or
suspensions of six to thirty days -- are reviewed by
the Police Review Board. The board is comprised of nine
mayoral appointees -- currently all civilians, although
this is not required by statute.

Cases in which cps has recommended separation from the
department are forwarded directly to the superintendent
and, upon his or her concurrence, to the corporation
counsel for "preparation of charges." Formal charges
are filed with the Police Board, which then conducts a
hearing.
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step 5: I.f the final decisienofthesuperihtendentrQr
the Policé Beard is' to imposé discipline, the accused!
pel ice .officer can seek a further appeal threugh
arbitration. l.,

'step 6: If ..arbi tr.ation failste.cj::"edüce thedis~~pline
impesed, the pel ice .officer can challenge the penalty
befere thé State Laber Beard er ih circuitèeurt. :

What is 'not...reported in the sust.ain rate
:,-~~:

Frem 1982"te 1991 OPShas sustained,; en average, "between:.5and
12.2 percent .of cemplaints received alleging use .of excessive
ferce by :pelice .officers. lO Hewever, during that peried .an
average of 7O percent of investigatedcempU:tints were '''not
sustained" ........that is, there Wàs.insufficientlievidence ..topreve
or dispreve the allegatien. 11 Anda. finding .of."sustàined"~'means
merely that: the civilian fact finders cenclude excessive ferce
was used bya pelice .officer. There is .ne sure way .of
determining ,just. hew. .often ...- .or in which 'cases --...CPS
disciplinary recbnqnendatiensare enforced. CPSfindihgs ahd
recemmendatiens·..in individual. cases: .•are"·cenfidehtial CED·.
decuments (final dispesitiens .:are,.repprted only in/aggregat.e
numbers). The superintendent's recemmendatien is alse an
internal decuinent. The pelice Board releases 'onl!Y:.monthly,
summaries .of aiscipliilary actienstakehby the beard ....And.threugh
the appeal precess reported disciplinary actiens .may:.bepeduced
.or reversed.

Mereever, the data CPSpublishes may inflate the numberef\':
cemplaints sustained. Accerding te a study .of selected samples
.of CPScemplaints cenducted by the Chicage-based Civil Rights
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Study Group, the sustain rate for excessive force complaints may
be as low as l to 2 percent. 12 According to the study, OPS takes
jurisdiction over an excessive force complaint even when lesser
charges are included. OPS characterizes as "sustained"
complaints in which multiple allegations were made, even when the
only allegation sustained was a "non-force" charge.

In a highly publicized critique of OPS based on internal police
department audits conducted in 1987 and 1989, the CPO's Internal
Affairs Division charged that "OPS bungled 40 percent of its
investigations.1I13 Based on a sample of 120 police brutality
cases, the audits indicated that OPS was able to sustain the
complainant in less than l percent of cases. The auditors also
claimed to find material in OPS files that would have raised the
sustain rate to 2.2 percent. Several auditors claimed that, even
assuming the OPS sustain rate was accurate, leads in the agency's
files indicated OPS should be sustaining at least 10 to 12
percent of complaints. Not surprisingly, IAD recommended moving
OPS into the Internal Affairs Division, which would employ police·
officers to conduct complaint investigations. However, IAD added·
another quite startling recommendation, given its source. The
audit proposed the creation of "a new five-member all-civilian
board to monitor handling of excessive force investigations. ,,14

Former OPS administrator David Fogel, a penal systems expert and
sociologist, suggests CPO's commitment to discipline appears even
weaker if a sustain recommendation is tracked through the review
system. In a 1987 memorandum to Mayor Harold Washington, Fogel
reported the Police Board failed to sustain 70 percent of all OPS
separation cases and 15 to 20 percent of all suspension cases.1S

Of those disciplinary recommendations remaining, he added, the
arbitrators did not sustain penalties or reduced them in more
than half of the cases he submitted for a.rb.í.t.rat.Lon ;" His
bottom-line assessment described aps as virtually dysfunctional:
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liThe appearrancevoñ doingathereu9'hinv~stigátien with
fúll due process (and endless unnecessary reviews) for
all, actually eperates' to immunize policefröm" internal
discipline, increases their evertime, leads'tean "
enormeuslpaper'storI\ll; and hasinstitu1::.ionalized C',l

lying. ,,17

Fogel rejected the IAO audits as á. pOlitical pley by pel ice
efficials to. get rid ef civilian review ef pelice brutality', ,
cemplaints. HeW'everi iIithis mem.erandllll1to Mayor Washington,'
preposi:ng a reorga:nizat.ien ef öPS, the chieradmiilistrator argued
that even operating at its best, OPS wasmerèly measuring up.to
the meager ständardof the 1974 diréc:::tivethat created ,:the
agency: political acceuntability ..Theùnderachievement ofOPS, he
suggested, was the·result of an "imperial perspective" toward the
civilian "unit. He described oPSinvestiga tors as "irremediably'
incompetent," a judgment correberated by the ,Civil Rights Study,.
Group findings thata·large percentage of.OPSinvestigåters had
'previeusly werked fer the CPO; were On the waiting list to become
police officers; or had been recemmended ferempleyment by a
peliticiah er high,...;rankingeffieer. 18

Fegel advecated replacing the imperial perspective with a
"consumer perspective," änd put! his thesis to. a bist in' ah' in-:ic"
heuse eXperimè:nt. He Cerrected for'the;èffects of nepotism and
cronyism in hiring by creating an elite uni t comprised of thrèeó".
of the agency's mest skilled investigaters, whewère led by the';.)
mest experienc:::edsupervisor at OPS. In.1988 the unit sustained
40 percent of'101 comp'Laí.rrts, ê:emparèdwith a 3.6 percent sustain
raté reperted by-the restöf·the entireoPSßtaff "";,,;,,,aresult
that,thellgh riet COhclusive, endorses a civilian perspective and
a streng sensé öfmissien in the investigation ef pel ice
miscenduct.1!1" " .l.,.,
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When the police department "owns" civilian review:
Three ways the police beat the system

The police department's "imperial perspective" toward civilian
review not only takes the teeth out of the investigative
function, but the civilian unit may become an unwitting
accomplice in what can only be described as street scams designed
to elude the scope of the investigation.

l. The Trilogy

The interaction with the police that leads to a civilian
complaint often leads to the arrest of the complainant. Defense
attorneys have long recognized that many of these arrests are
preemptive -- an attempt by the police officer to immunize him-
or herself from an excessive-force complaint. So frequently are
these preemptive arrests made -- disorderly conduct, resisting
arrest, and battery -- that defense attorneys have coined a term
to describe the charges: the trilogy. The arrest becomes
exhibit A in the police officer's defense against an excessive-
force charge.

Flint Taylor is a chicago civil rights lawyer who has litigated
scores of police brutality cases against the CPD. Based on his
anlaysis of OPS and lAD files obtained through discovery,

" ..• [N]either OPS nor lAD tracks the incidence of
trilogy arrests involving individuals who bring
excessive force complaints. Unless a citizen is
knowledgeable enough to bring a false-arrest charge
against an abusive police officer, the [OPS/IAD]
investigator is none the wiser. OPS could easily
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review the complainant's;.statemehts,iilcluded~.ih every
complaint file, to determine whether the,.complainant
has been arrested. And, if so, open an investigation
tô determine whether the ,arrest is acover-ùp fOr
brutality. This is not dáne.'.'.29

~ <:-,
"".' -~-

:.~:J[J.'j:

.;' J " ,

2. "Repeater Beaters~' .'

By directive of the police superintendent, OPS investigators are
not allowed to check an accused police office:r's:prior complaint
record when initiating an investigation. According to Taylor,
this directbresays, in ..èffec.t,...~'don".t,betáo.àggressive in
addressing"theproblemof'chronic abusèrs of police power. Based
on the data I've seen, the old saw that cops who make themost,~, ;
arrests receive the mostcomplå.ints'is.not true~ ••• Internà.1 CPD,
dccumërrt.s ";''';'from,which Ioan only divulge statistics --show:
that between 1988 and 1991, fewer'than 200 officers,less:than2
percent of the force, were responsible fôr 25perèent of, tpe -=r-

complaints, nearly" 3,00Ö. Where'theré's a pattern. of abuse,or
multiple complaints, investigatorsshbtild be: al~rt~-::"and [at'-..
OPS] they're not. ,,21

3. One,,""dn-Ories:No'Creâibility. J

The true test of the independence and objectivity of a civilian
review process is the one-on-one situation -- where the truth of
an excessive; force "charge rests ön 'the 'complainant's word, .aqeí.nat;
the police officer'.sworâ. In one...;.on";'One.casesfiled with CPS
there appears to:b~ aJpresumption. against the complainant.
Speaking 'under,oath ina depositibn,ah 'QPS,superVisor ,; -:
acknowledged 'that ih a vone--one-orie situat;ionther,credibi1ityí of
the parties is aj wash~22 AbsentJ:cbrrobbrating.:witnesses,. ,the
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complainant has no standing to bring an excessive force
complaint. Prior to 1990 the one-on-one rule applied where
witnesses had any relationship with the complainant. Such a
witness -- even a neighbor -- was in effect invisible when it
came to weighing the credibility of the complainant and the
accused police officer.

The current OPS chief administrator states it is agency policy
that investigators weigh carefully the credibility of the
complainant and accused police officer -- even when no witnesses
are present.~ However, a pattern of complaints filed with OPS
between 1973 and 1986 alleging systematic torture of arrestees
suggests the complainant is not believed when it his or her word
against the word of the police. During that period 25 complaints
of police torture filed against officers in CPD's Area 2 were not
sustained -- 17 complaints were investigated by OPS; 9 by
Internal Affairs (1 case remained open). 24 The allegations
included beatings, hangings, application of electroshock, and the
covering of victims' heads with plastic bags. When public
pressure forced a reinvestigation in March 1990, OPS
investigators concluded the preponderance of evidence indicated
systematic abuse had been inflicted on as many as fifty victims.
In a memorandum to the police superintendent, written in November
1990, the chief administrator recommended separation from the
department for the commander of Area 2, as well as two of the
unit's detectives.~

The wall of silence

Police co-option of the civilian review function reinforces the
blue wall of silence -- the unspoken rule that an officer will
not bear witness against another officer charged with misconduct.
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Its "silence"makes the code 'no less real. civil rights lawyersj

in Chicago have won recognition of the code of silence asa
sanctioned police department, "policyä.nd .practice" that :was
syst'ematically enforced to violate citizens' 'civil rights. 26

Judicial recognition ··of/thissanctioned pOlicy and practice' can,'
and has,' led to significant civil damage awards.. For those whö,,;
are inclined to rationalize police abuse of power as an
aberration, or who remain skeptical that an Unspoken pact canbé
enforced department-wide to stonewall investigation of police;
misconduct, consider thechicagb "street files" case.27

In May of 1981 Sheila'Pointer, a 12--year"-oldgirl, was raped and
bludgeoned to death, and her lO-year-old brother, Purvey, waS
beaten unconscious. The police, anxious to make an arrest,
relied on ,contradictory statements frbmPurvey -:.;.;;who had
suffered a coma that caused memory lapses -~ as grounds for
arresting George Jones, a neighbor of the crime victims. The
'arrest wasma.de notwithstanding the fact that Puryey's
descriptioäof. JOnes differed in several significant respects
from the description'ofthe pe:rpetrator given by Purvey.

Tlle police officers' report on the interview with Purvey,
including the contradictions, went into a. "street file.1I AS a.
matter of procedure, street files were maintained as internal
police department dbcuments,but not turned over:to the state'p
attorney in response to a discovery request. The state 'was given
official files gleaned from the street files. When new evidence
was revealed about the perpetrator of the Pointer crimes,
including a suspect who fit Purvey's description, a Detective
Laverty entered a report on the exculpatory informàtion in the
street files. When the report was discov~red by the officers who
had arrested Jë:>ríes,Laverty was told hè.would have hisJcareer
destroyedi! he interfered. Unknown to Laverty ,George Joneswa!s
arrested for the .crimeand was about to go:.tO.trial when Laverty.:~
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reading of the case in the newspapers, notified Jones's counsel
of the street files and the information they contained. The
presiding judge declared a mistrial; the state's attorney dropped
all charges.

For having offered the department's street files to the courts
without authorization -- even though the files revealed
information that proved the innocence of a man likely to be
wrongly accused of murder -- Laverty was "charged with a
disciplinary infraction .•• transferred out of the detective
division, ostracized by his fellow officers, and assigned to •..
the monitoring of police recruits giving urine samples. ,,28 In a
separate federal action to enjoin the practice of maintaining
street files (the policy was terminated), Judge John Coffey,
writing for the Court of Appeals in the Seventh Circuit, observed
that Detective Laverty, far from deserving censure, should be
considered for a "commendation for his adherence to the
principles of honesty, decency, and justice.,,29

The wall of silence is no mere metaphor. As employed by the
police, it is a code of active resistance that, by definition,
compromises an investigation of police misconduct that is subject
to police control. Harvey Grossman, legal director of the
Chicago ACLU, warns that the lesson of the street files case not
be lost on the proponents of civilian review:

"Cook County has the largest integrated court system in
the world •..• More than 25,000 lawyers practice here.
And yet until the Jones case not one of them knew of --
or revealed -- the CPO's internal policy of keeping
secret files that were impervious to discovery by
defense attorneys."
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A small 'group of· San Francisê::opolice
officers generates a large number of the
police misconduct lawsuits brought against
the city. severity officers "...;...;about4
percent of the 1,775:-member force -- account;
for nearly 40 percent of all lawsuits'filed
since 1984.

"Most [officers] are professionals, and they
see these bums around them getting' away with
[brutality]," said Assistant Public Defender
Peter Keane, a past president of the San, ....
Francisco bar association. '''Aspeoplè of
good will, it's offensive to them •••. 'they
are ,the forgotten majority."

San Francisco Chronicle, "
May 30, 1990 h'~

, j ;-.;
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CHAPTER 3: OFFICE OF CITIZEN COMPLAINTS
SAN FRANCISCO, CALIFORNIA

"At one time .•. the San Francisco Police Department's
self-investigations unit, known as the Internal Affairs
Bureau, had pieces of one-inch-square paper displayed
at the front counter where complaints of misconduct
were received. A sign over the scraps said: 'write
your complaint here. ,,,1

The message in the SFPD's joke was quite clear: Civilian
complaints would not be taken too seriously. The department
attitude toward complaint intake seemed to hold for the
investigation process as well. In 1980, "a year before a
campaign for civilian review of the police began to heat up," the
SFPD did not sustain a single complaint of excessive force, out
of 301 received.2 Throughout the prior decade the SFPD had been
accused of discriminatory hiring practices, mistreatment of rape
victims, mishandling of domestic violence incidents, and abusive
conduct in minority neighborhoods and at political
demonstrations.s

53



Working collaboratively, the city's Bar Association and ACLU
affiliate proposed a legislative response: the Office of citizen
Complaints (OCC). Though approved by the Board of Supervisors'
Finance Committee, the charter amendment was rejected by the full
board in 1977 and again in 1978. Each time the opponents dragged
out the usual misconceptions as a rationale for voting no:
civilians could not do the job; police morale would suffer; crime
would soar; it would cost too much.

The Board of Supervisors was not ready for civilian review, but
by 1982 most voters were. A city-wide coalition put the OCC on
the ballot and more than 60 percent of the electorate'voted yes.4

The advocates got essentially what they wanted: an independent
agency, outside the SFPD chain of command, staffed fully by
civilians, and with authority to investigate complaints and make
disciplinary recoIlU1lendatiöns. ultirriatedisciplina:i:y authority
was retained :by thél?olice CofuIll.ission,áfivé--rrierriberbodyof
civilians appointed by 'thé mayor' with authority undèzv.tihe city
charter to manage ,both the SFPDand OCc.,· '

, "'2

The Office of Citi'zencompiaints: How!t was designed to work

A 1990 San Francisc"Q Chrorii'ële art'iclè" described··-' theOCt~ as -.
having "in theory, oÎleof, ithe best systems fÓr resólving
complaints of 'policémiscondl.lctl.l1 thenatiól1.,,5 'CCChas broaa.·,:!
jùrisdictionto investigaté police condl.lctin Violatioh of -',
federal, state, or loc:::állaws,as well aSViolatiol1sof polide
department policiesori.procèdures, including failùre to perform a
required duty. A complaint brought to the OCC is assigned to one
of the agency's eleven) investigators .-The restiTtsöf the
investigation -- which include interviews with thé'complàinaht,
the accused officer, and witnesses -- are passed on to the
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civilian supervisors and, ultimately, to OCCIS director. The
director, who is appointed by the Police commission, makes a
preliminary finding to (1) dismiss the complaint outright as
unsupported by the evidence; (2) rule the officer's conduct was
proper; (3) rule that misconduct occurred and pass a final report
to the pol.d.oechief with a disciplinary recommendation; (4) find
there was insufficient evidence to resolve the complaint; or (5)
schedule a hearing to investigate police department policies and
practices, which may result in an ace recommendation to amend or
revoke existing policies and practices, or create new ones.

Complainant or accused can request an "appeal" of the OCC
recommendation -- forestalling the chief's review -- by
requesting a hearing before one of the ace's eighteen independent
hearing officers. Hearing officers, who serve pro bono, are
recruited from the San Francisco legal community. The hearing
officer's finding of fact is binding on OCCIS director. If the
director sustains a complaint, that disposition along with a
disciplinary recommendation is forwarded to the chief. The chief
can (1) "remand" a case to OCC, challenging the investigatory
findings or the disciplinary recommendation; (2) conduct a
disciplinary hearing and impose discipline of a ten-day
suspension or less; or (3) forward a case in which a more severe
penalty is warranted to the Police commission. Commission
members meet weekly to review complaints, conduct hearings, and
perform other responsibilities related to overseeing the police
department and OCC.

The merits of the model notwithstanding, the same San Francisco
Chronicle article describing the ace system as the best in the
country described the OCCIS performance as the worst in the
country. The paper cited the OCCIS record of 129 complaints
sustained out of approximately 10,000 received between October
1983 and December 1989, an average of 1.2 percent.6 Of those 129
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OCC ,disciplinary recommendati,ons/no disc:ipline was imposed.i"n':6:4
cases;in35 pfthe remaining Cases, the chief of police 'issued
reprimands, or suspensions of,tenday's9r less.7

v: .\-;')r;

What went wrong? The "noh"'implementation erain;1982~19878
'::'1
t.;;~

OCC had been created with significant citizen support and
implemented by adie~hardopponent. According to Mary Vail, a
San Francisco attorney and an early advocate of civilian review,
"what Ronald Reagan was to the.Legal servicescorporati:on,Mayor.
Dianne Feinstein was to,civilianoy.ersight agencies in police, ::
çlepartments .nsThe Feinstein administration 's first OCC. director
was a "hands-off" manager whose laid-back style ,sent a signal ',:
that the police had .nothing to fear. His replacement, Frank.
Schober, a" former director of the California National Guard,
appeared benton actively subverting the agency '.smission.

According to the ACLU' s John Crew, Under Schober the .."oec's:
entire community putreach budget was used to create a public
relations campaign for the police department -- including
billboards that read, 'If you think we're, doing a good jOb, let,
us know.' The investigative function was de..;.emphasized..LO'~'1;,",J

sustain rates were the> r,esult." A, report prepared by the aan.a
Francisco Bar Association found that Schober had ordered,OCC
staff to conduct investigations from their desks~, that
confidential information in complainants' files was shared freely
with accused officers and with the district attorney's office;,."
and, that rather than forward sustained cases to the police chief,
the director had arrogated ,to himself the position of,
disciplinarian, a ;role .,inwhich .he was quite gentle. He,referred
officers for counseling or had,atalk.with the officer's,
sUpervisor I clåimingthis,nóm-acrimo.niousappr.oach,was irfiprovin:(j
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police conduct, but offering no evidence to support his
contention. 10

Meanwhile the Police Officers Association (POA) persisted in what
the San Francisco Chronicle described as "fierce opposition" to
civilian oversight of police, which included bringing two suits
challenging OCC rules and procedures.11 The POA continued to
argue the police could police themselves. A POA vice president
has set out this position for the record: The police department's
Internal Affairs Bureau (IAB) personnel are more familiar with
policing operations, are better able to evaluate allegations of
misconduct, and in fact are "a lot tougher on police officers
than OCC. ,,12 The Chronicle published data showing the IAB had
sustained 9 percent of police misconduct complaints, pre-OCC --
compared with the OCCIS almost negligible 1.2 percent rate
between 1983 and 1989.13

As the POA allies decried the ineffectiveness of the OCC, the POA
membership acted out its defiance of civilian oversight and civil
order. In 1984 police engaged in

" •••detention en masse of the patrons of a Van Ness
street bar, crowd control and intelligence abuses
before and during the 1984 Democratic Convention, and a
police academy class post-graduation party involving
acts of sexual harassment and public drunkenness. ,,14

DCC had a record on which every critic could stand. Coming from
OCCIS adversaries such criticism was a consummate act of
political double dealing. The criticism often ignored the fact
that OCC had been instituted as a virtual nonentity as a result
of its ineffectual directors; and the empirical data failed to
account for the fact that historically complaints sustained by
Internal Affairs included far more technical violations of
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internal police department guidelines than, 'forex,ample¡ useu>f<
excessive force.15 CCCwas not working -- but by design.
According to Peter Keane, a past president of the San Francisco
Bar Association, ,.,'

···'i'''','·

"You've.:got to rememberthat the sy'stemwà.s set up;by
'~peoplewhodidn,'t ,want,it .í.n the. first place ~,~)~~rThey
did everythinÇJ'theycould.to sabotage •.•it;;,1~" "I

0. -,

- :~\
~-"

,-ï J,

"

"Historically, 'San Francisco has never punf'sfïed errant
officèrs. . .. ' It's apróblem of hü;tol:'iça:r at:ti tttde :,011
the part; of the department,.and rt's a problem of:
attitude, on:the part of the city. Evertwith ccc "
operating .•• at its full strength andidoing whateVer it
can, the system is designed to fail. ,,17

r" I" o~

it:"';

" 'j ',.;,._"",,'

Frank Schober, '~criticizèd harshly bitne Bar Assóciation report.,,",
and under scrutiny by a mayoral task force,resigrîédinmid-::1987'.
Civilian review advocates hailed his departure. The celebration
proved to be prémature. The failures of ccc went:beyond the
shortcomings of the agency's. directors. The model had flaws.
Mary.Vail has warned that a:ipreoccu.pa.:tiohwi,th,.whó.runs :the:
agency may concaalstructuralweqknèsses:in the system: A victory
at the ballot box br in the legislature "is the ..begirining"rnot
the end; getting rid of problem people should never be confused
with-lasting systemic reform. ,,18 •

0,

:_~\ <~"

58



Fighting the institutional battles

In September of 1988 members of the United Farm Workers Union
(UFW) staged a demonstration in front of the st. Francis Hotel.1B

The Tac Squad, the SFPD's tactical emergency response unit,
rushed to the site. In dispersing the demonstrators UFW leader
Dolores Huerta was critically injured, suffering broken ribs and
a ruptured spleen, which necessitated twelve blood transfusions.
News media accounts reported that Huerta and others had been
injured by Francis Achim, a Tac Squad member, wielding a police
baton.~ Huerta filed a complaint with acc. No longer certain of
a sympathetic mayor or an impotent acc, the SFPD began its own
parallel investigation. The acc's recommendation to sustain
Huerta's excessive force charge was forwarded to the Police
Commission along with a conflicting recommendation from the chief
and Management Control (the SFPD's internal investigations unit
that replaced IAB).

Using his statutory authority as a charging agent -- which the
acc drafters saw as an administrative pass-through -- the chief
reversed the acc finding and refused to send the case on to the
Police Commission. The SFPD's parallel investigation stymied the
civilian unit, literally cutting it off at the pass -- the chief.
As the chief challenged the Police Commission to defy his
authority, a grievance claim lodged by Achim revealed darker
motives driving the institutional crisis. In processing Achim's
claim it was discovered police management might have altered or
removed items from Achim's personnel file. Huerta filed a second
complaint, alleging personnel file tampering (Huerta II). Among
the accused was Deputy Chief Jack Jordan, brother of Police Chief
Frank Jordan. Questions were raised about a cover-up of
culpability in Huerta I. Indeed, a document lifted from Achim's
file included a recommendation, made just prior to the Huerta
beating, that Achim was in need of psychological counseling.2l
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The chief threatened to resignifórdered .-tofile a verified
complaint in Huerta I, and the Police Commission caved, electing
not to hèarthecase.· Ih·èffèct thé police coInIhission upheld the"
chief's power grab. Now he ;couldtrumpOCC's statutoryautho:fity
at will'. ,,,o ,.:F.'

Flush withvictôry,the chief claimed he wóulddecide whether'
charges in Huerta.llwould be prèsented to the Police COInlllissiön
based on his review.. Not surprisingly , Management control ,H ..

exonerated the chief,!sbrother, 'while ace found all .four accuseä'
of·ficers culpable and recómmended more serious bharges.thandid
the police department. Public outcry over the blatant. conflict
of interest raised by the case forced the chief to delegate
review of Huerta II to Deputy Chief willis casey~ All four
officers, including Jack Jordan, were charged, and many observers
believed the system had triumphed.

Mary Vail's caveat applies. Denying the chief authority to
review Huerta 'TI was a .Py'r.rhicvictory. The syste:ril'WaS
compromised. SFPD '.sManagement Control had' wrested charging; ,
authority from acc. Vail warns of hollow: victories that cede
institutional power. Such "victories" become precedents for)
further compromises of the institution's power. The "losers" 'in·
such a contest ....- adverSaries of,;.civilianreview.........are qUietly'
pleased. Faint;.;.heartedpoliticians profess strb'ngsupport'.för:a
weakened agency. The advocates inust aqa Ln :fight, battles ëürea:dy~
won. Serious abuse of police ,pöw:ergoes unchallenged. Here'S how
police really beat the system: the acc sustained charges of
tampering with a personnel file. Management control charged the
officers had merely maintained the files negligently. "At best
the Police commä.as.í.on[was] denied authori tyto hear,all thé,,'~-=':
allegations ••.• ,At\\rorst Management Control perpetrated 'a.bover~.Jl
up by-conducting a'lshow ~trial' on, the most trivial iSSues ""~,
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Reform on the installment p1an~

By 1990, eight years from the acc's inception, hard-won
innovations enabled it to begin to operate as it was intended.
Former mayor Art Agnos, who took office in 1988, replaced the
Police C"ommission with new members. Under Agnos, the acc's
budget increased by more than 57 percent, from $693,198 in fiscal
year 1988-1989 to $1.09 million in 1989-1990. Following the
recommendations of the San Francisco Human Rights Commission --
that acc "must be strengthened .•.through adequate funding,
training and support,,24== the Police Commission allocated $1.4

million to the agency for 1990-1991, including funding to add
three additional investigators. In late 1989 the San Francisco
Bar Association issued an eight-point plan recommending
procedural changes that would give acc the authority and
political clout needed to do its job. The San Francisco Human
Rights Commission concurred, almost point for point, in its own
report issued simultaneously. A number of these recommendations
have been implemented, including:

1. Allowing acc to hire its own staff attorney.
Previously Management Control attorneys had been
prosecuting acc cases -- often with little conviction
or preparation.

2. Requiring the chief of police to keep accurate records
of the outcome of cases sustained by acc. In the mid-
'80s cases were "lost" while awaiting the chief's
disposition.25

3. Granting acc the authority to ensure a complaint can be
brought to the Police Commission for a hearing. It took
nearly two years from the police chief's stonewalling
of the Huerta complaints, but civilian review advocates
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finally prevailed. In 1991/~.as a result of an
administrative reform approved by the Police
Commission,the.0CCrwasgi venauthari ty to, pring'"a'
verified complaintbefore,the'cominission
notwithstanding ,the ,.chièf.'sdisagreement. 'r··'

In 1990-1991, ten yearS?lfter thesFPO failed to sustain a ,singlE~
complaint of excessive force, the OCC'sustained 4O allegations."o';f
unnecessary force, 5 percent of the 807 allegations fully ~
reviewed in that category. In this two-year period the,:'OCChas
sustained, on average, .7.7 percent of. all cOînplaints re~ceived"j'
more than six times the 1.2 percehtsustaih rate for the 198'3'-
1989 period, asreportèdby the Chronicle.~,

The era df OCCIS"non.....implementatioli."appears to be over. As
procedural rèformsandbudget increasèsare implemented, a :trueJ
test of· the OÇC's potential maybe possible. 'However.,depending
upon who is mayor and.whomthe ..mayor appoints to. the Police
Commission,the Office of citizen Complaiht¢cbuld be subjected
to an ongoing political contest over its role. The acting police
chief is supportive of OCC. However, the newmayor.is none' other
than former police chief Frank Jordan, whostaked his job on
denying Dolores·Huerta~the·6pportunity tb bring her cO:g1plaintof
excessive force before the civilians onthe'policeçommission.

,_"1

Three ,advooates assess ace andoivilian review

In October 1992 two civilian review advocates, active in the
effort to st:rengthen .OCC,and'the agency's .curæent; directalf took
part .Ln interviéws in which 'they)addressedåssues central to the
process of introducihgciviLi..an.,oversight of policing. The
advocates 'are MaryVail, a staff· atto:rney with,'the National Labor
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Relations Board in San Francisco, and chairperson of the Police
Review/Office of citizen Complaints Committee of the Bar
Association of San Franciscoæ; and John Crew, director of the
Police Practices Project of the ACLU/Northern California. Alfreda
Davis Porter is the executive director of the San Francisco
Office of Citizen Complaints; she is a former executive director
of the civilian Complaint Review Board in Washington, D.C.

On political obstacles to civilian review

PORTER: The history of DCC is not so different from the
history of the CCRB in Washington, D.C. In both [cities] it
has taken ten years to get to the point of having basic
operating requirements.

CREW: Voters created OCC over strong objections of the mayor
[Feinstein] •••which led to lack of funding, staffing -- and
lack of Police Commission support. The chief was on
thecommission's agenda every week. OCC was squeezed in for a
few minutes every few months.

VAIL: But we've had as many cases killed by having the wrong
people in charge [at OCC] as by the police chief or the
commission. The wrong people were picked to lead the
office. And the wrong director sends the wrong signals
regarding the priorities of case management. Cases that
went to a hearing were having problems being sustained
because of poor investigations by DCC.
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Ön,winning turf bat.tles
• c'"';.

PORTER:It's essential 'to ensure procedural safeguards "'are
in place. Turf'respbnsibilities must;bé clearly,: delineatèd,~
.. '. The [1992~] amendment;'tö D.C.',s'charter, which gives'the":
aèJehcy,the ,resources and authority to do 'what it, :was'
intended té do, was first proposed in 1987 • It" took six"
years, even when everyone understood howunworkable the
situation was, to get a bill passed.

CREW:It's important to act quickly [after enactment of
enabling'lëèJislátion] to make sllica'..the agency's éúitliórity
works ahdis Ilot"'wa:tereddown ih impl èmerrcát; ion . ,.
Ad:voca:tesare in a better posit:ion 'now t9know what to do...
[but] civilian review "professionals" are sometimes
reluctant to become advocates for the process .... I believe
you, can separate pOlitical advocacy from the professiónalism
required to perform the a:gè:hcy.~s funêtion« o , ( ,

".,

On communityoutreach

PORTER:'Oneóf the failUï:'éSöf civilianrev.iew bóardsis we
hávèhot uSed publicout:rèa:Ch .èffèctively. 2,We,are'~et up to
se:rv'ethe cbínm.unitY;hO't.-Jto invôl Vè' the community,makes no
sensè. Ofcou:rsepart ;of,:the prÔ:blemis'ftíndîng...'.. But
wè'vè 'Lacked sOPhistication in ;reChgnizipg,the, ünportance of
building ,constituencies;.;....; wbrking wittr legislators, "'
communitygroups. ',We need tb be reachingol.lt .and

aggressively lobbying for support.

CREW:There was a dramatic momentat a Board of Supervisors
hearing .... One of the persons at the hearing was OCCIS
chief investigator, whohad come from the Latino community -
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- an important force in winning approval for the OCC. He
pointed his finger at us, at me, and said, "You created us,
then abandoned us -- and now you come here to complain the
agency has developed antisocial behavior ••.• Well, where
have you been?" And he was right. Who should be involved?
Community advocates, also political leaders, and
institutions charged with implementing the agency.

On police resistance to civilian oversight

CREW: The greatest obstacle to civilian review: police
resistance. Police will oppose civilian review on all
fronts: subpoena power, budget, hearings, disciplinary
authority.

VAIL: Police unions make the Teamsters look like wimps in
terms of political clout. The police claim civilian review
will hurt morale, and politicians scramble to shore up
morale. If a machinist claimed morale was down, what do you
think management would do? ••

CREW: The big picture is often obscured: Who are police
there to serve -- the values and interests of the police
department or of the community members? The fact is the
rank and file are often out of step with the values and
goals of the community they are charged with serving .••• An

open civilian review process allows the police department to
explain why it may be necessary to do such and such •••. But
if the police are using a policy the public doesn't
understand and accept, then it probably ought not be used.
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On procedural.obstaclesin"the·review process

PORTER: The:,[OCC} process.gives cops many ,bites at the
apple. C> , o "

VAIL: Pölicf?~.get.tb do à dress,rèhearsàl .béforeöCC ..•;,j
examine.the. evidence.~.'.Thèyknow that ¡"if w,e lóse'here,
we'll take a different tack next time." The OCC record is
confidential ••. so it's not available for impeachment. The
cops shouldn 'tbe able to giv~:!three different versions
because they're in three different forums ••.•

L believe.we should provide. pro.LbC:modaWyérs for"
complainants at oCC< hearing,s. compûa í.nerrcsmay not be. well
educated; they may not speak English ..• [police officers]
put on their case with skilled union

.representatives.

VAIL: ,Theprocéss is not open enough. OCC's preliminary
disposition is given to the complainaiit and the officer to
read •••but they are bound not, to téllk about it in public.
The complainant does not even attend the chief's department
hearing~ ••• And the·cliiefêanmake the [Police COInInission]
hearing go awaydf .he gives .a "mini~discipline" •••a ten-day
suspens í.cncœ less. . J'"

"PORTER: Theé::bmm:issiorireviews.the:-recordio Hearings are
open, but there cis no requirement to take personal

,testimony. Md an individual member may take testimony, so
the .fullêommission mély,see only a transcript .••• There may
be noópportuni ty to.:assess.credibil ity ..

CREW: The OCC hearing component is real important •••• And
should be utilized more. [The hearing] was not intended as
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an "appellate" review but as a complementary tool in the
fact-finding process. Hearings were seen as important in
one-an-one cases .•.• Both sides would appear before the
hearing officer for purposes of assessing credibility.

On the role of the civilian review agency in making policy
recommendations

PORTER: A civilian review function focusing exclusively on
individual police officer conduct is doomed to failo The
role [of the agency] is to examine systemic problems ••••
This is something every review board ought to do .... Much
of the source of misconduct in individual complaints lies in
policies, rules, and practices.

VAIL: Pattern-and-practice investigations can be very
important in identifying areas of friction. This can make
the top officer more proactive in making changes in the
traditional culture, which can be counterproductive. [But]
if you're not doing aggressive investigation, enlightened
policies will have little effect •... Rules have got to be
enforced.

CREW: It's important that the policy role is joined withthe
role of investigating complaints .... Civilian review can
and should provide a community, perspective in all aspects of
policing. Police department training can lead to tactics
that result in misconduct and alienation of community
members. This training is too often left to police
department insiders.
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On the effectiveness of civilian.rev'iew'
"

CREW:The 'ACLU.í.s PCC}s"mnnber one ,supporter and,.its,. number
one critic. Wethink it's .not;up j:o;.potential --but light
years ahead of where it was ten years ago. Disciplinary
action is more likely ...• There is greater willingness on
the part of "citizens ..to come forward,. '

PORTER:This is a no-win situation. A percentage of rank-
·and-filé officersandof.thè pub1ic will be dissatisfièd.
The,goal istomaketheprocess.:as professional as possible .
.•. Now.wedon't have too manysustained cases .being
returned --- 9S.to 98percent/concurrence [by,thechief].

'Jr'

I 'm not (sure the sustain rate .'.is the only :.valid.,,'indicator of
a review. agency' seffecti veness. . •......,MaI1ycare functioning
at 40 percent of càpability whena judgment is made on' the
basis bf sustain rates.. ••• Wedön'.t, but should, consider
deterrence or reductions in civil damagèiawards, which may
reqùi;re~)'moresophisticated analysis. These measures are as
important as sustain rates.

CREW:I' .have nOdoubt,having sat through 'manyhearings __
even whenwe :lost~.~,. that 'thoseof;ffcers think. ägain,>,about
having 'to comebefore a hearingofficèrorthe Pol.ice,
Commission,and testify under' oath Ln def:ense of their,
actions.

There's no magic number in sustain rates. Although I did
criticize OCCfor a 1.5 percent rate several years ago,
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which I felt was not up to par. Nine percent [in 1989]

shows an improvement -- but that is still too low in my
estimate, due to understaffing. OCC [at one time] had a
caseload almost six times as large as its predecessor agency
[IAB] for each investigator •••• Today OCC still has four
times as large a caseload as Management Control. That's
why investigations are measured in months.

PORTER: Timeliness is critical. The agency must process in a
timely fashion .••• There is no value in disciplining two
years after the event. The community needs to see the
system respond.

CREW: The battles are never over. But getting rid of
civilian review is no longer an issue. Even conservative
editorial boards have recognized the need .•.• I make the
analogy to the Miranda decision in the late '60s. Every
police officer objected. And yet today virtually all
policing experts agree Miranda has professionalized
policing. A similar process is happening with civilian
review.
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Ms • Thoma.s: One last' question on,thü:Lissue. My,
last visit to the Academy was about t,wo
years ago, and I noted that at thát '
time, 90 percent of the policeman's
training .••hours were spent in •.,.crime
prevention and crime-orienteâ'activity,
when in fact over'60 percent of his timé ,~
is spent in human relations and the 40
percent is spent in crime activity.
liave we done anything to balance those
teachings, or are those things beyond
our control ..•? '

Captain Witt: You know, much of those things are
beyond our control '.••. The reqUirement'
under the state of Florida •••is 380 '
hours of training. The state requires
24 of that 380 to •..deal with social
problems, social sensitivity. The only
impact we've been able to make, and it's
sufficiently great, is to cause that to
be almost tripled, but we have not been
able to create a greater shift in
overall curriculum as you have
suggested. No, we haven't.

Excerpt from hearings into police
policies and procedures conducted
by the Overtown Blue Ribbon
Committee, February 17, 1983.
The committee was created following
a riot that broke out after a
police shooting of an Overtown
resident.
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CHAPTER 4: INDEPENDENT REVIEW PANEL
DADE COUNTY, FLORIDA

On May 6, 1980, the Dade County Community Relations Board
released its regular midyear report, which included the following
assessment:

"From every angle, every perspective, the
Community Relations Board perceives that Dade
County is in a state of crisis .•.. In our
law enforcement agencies, there is police
brutality, including murder; there are
allegations of police corruption involving
alliances with drug dealers and theft of
confiscated money .... Fear and anger are
prominent among our citizens ...• The
potential for open conflict in Dade County is
a clear and present danger. ,,1

The board's trepidation was in part a response to five highly
publicized incidents of alleged police misconduct that had
occurred over the previous seventeen months -- including the
battery of Nathaniel LaFleur, a schoolteacher whose home was
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broken into by narcotics officers who had the wrong address on
their search warrant; and the arrest and alleged murder of Arthur
McDuffie, who was apprehended with use of force after a high-
speed chase.2 McDuffie had run a red light while riding a
motorcycle and was arrested after crashing to a stop. He died
from massive head injuries, which the county medical examiner
concluded were not solely the result of the motorcycle accident.3

Four officers were indicted for manslaughter and tampering with
or fabricating evidence. At trial a fifth officer came forward
and acknowledged his J>ä:ttiêipätion in the violence agc;til1st,
McDuffie; nevertheless, on May 17, 1980,.,all four officers were
acquitted by an all-white jury.4 McDuffie and the four other
alleged victims of police abuse were African-Americans. The
board's assessment proved correct. ,Widespread rioting be~an
througnout. Dqde County the evening .of,..,the 17th.. ViaI.enee and
destruction persisted for the next nine days, resulting in
eighteen deaths, more than a thousand arrests, and between $100
and $125 million in ,property damaqe ,"

, 'i!. " . ." ',,' .', ~ •.,.' ¡

In response to the LaFleur and McDuffie incidents" the ..county
, ;.> " 'o ' .'.' , .. ~ ,.,~.' ,l, .', "

commissioners approved -~ following negotiations that required
"delicate balance.andcompromise" -- the creation of,the Dade
County IndependeDt~eview Panel (IRP) ;i.,;whichwould perform
civilian review ,and ombuds;man functions within.an autonomous
civilian aqency ," .DeLd.oaoy was r~~ired by !-1:'lepl,ans'proponents
in the face of blunt 0pP9s;ition by the poä í.ce;..· .puring: the police
department ~s investigation of the LaFleur incident,. media

.-.;_..,' .. ,' " ", .. ' .' j

organizations and citizens' groups had proposed an open review of
the investigation files and the creation of a civilian review
board. Dade. GountY ~,spublic s~fety;.,di~~?t.~r,~9opted¡, é7,,: PQI~C:::YFn
statement·· explicitly .refusing· to consider either recommendation.,:'

,,', . .' """'-'" .' ,-..) •..•. ,., - -, ..,0,,,,,/ .. ,-,'<, .:. -'_,';',.,_.,_.' ii,,:._' ,: ',_ ,,: ~~~~"_'.' ,", .....,'", .•.Ó;e: ': .. ,', ;' .' __._':;""""_'!

The director's ,response was true, to a. tradition of '!get tough"
, .' , .' ,c.. ,;",';, '".,' .,,' "',_'.' :;:, .'.' ).. ,_,,'.' J ,~. ," .' ',_, -~.'.' .. ", ·".l o.' ) '.',.i ', _i' .' i

policing,e111bod~ed,byWë;J.lter Headly, ~long~time ,chief.of,the,Miami
'_.~-'" ~".>, .•.. _"., ,'- _'.C_~, ,- ' ••. "" "'_~"""'. ,,_" ':;o.J: ••.• _' ,.~. __,,~,.''- '" ~,<,.,",:~,_...•. ,_,,',.~'~" _'.'_.) ,,<.,'.,) ""'-, '\:,,''':'
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Police Department until the late sixties. The "Headly policy" --
described in a report by the National Commission on Causes and
Prevention of Violence -- involved "keeping an underprivileged
and restless minority orderly and cowed by a constant visual
display of force in its more ominous and symbolic forms, e.g.,
shot guns and police dogs, coupled with harshly executed acts of
stopping and frisking ..•and occasional acts of brutality."s

passing police muster: introducing civilian review to Dade County

It appears that IRP's statutory existence was predicated upon
protecting the authority of the Metro Dade Police Department
(MDPD) to police itself. Indeed, one of IRP's major goals was "to
reestablish [if warranted] the confidence of the community in the
ability of the police to police themselves.,,9 IRP set out to
prove it was no enemy of the police, and succeeded. An assessment
of the agency's first year of operation by the Criminal Justice
Council concluded that even though operating in a "highly charged
emotional and politically sensitive arena," the panel had
remained "rational and stable •... [T]he concern the IRP was
engaged in an anti-police 'witch-hunt' [was] misguided. ,,10

It should have been no surprise IRP passed muster. IRP was
granted sweeping jurisdiction, which by definition limited its
capability to investigate allegations of police misconduct. IRP
was charged with receiving and reviewing serious complaints or
grievances and providing a public forum for "airing serious
[complaints or grievances] made by the public against any
employee, agency or instrumentality of Metropolitan Dade
County. ,,11 In its first three years IRP reviewed complaints and
grievances involving forty county departments and agencies. To
perform this mission, the county commissioner in 1980 allocated a
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budget for ane part~time executive director~ Today the +RPstaff:
includes afull~time executive.direct017., Who'is appointed by the
chief judge of', the Eleventh JÜdicial .,Circuit.; .. twocofiUnunity
relations specialists, who revie-v¡and conduct, limited
inv~stigations a.f the internalrecordproducèd by an accused.
county agency; and a small.,clerical staff. ;

Though its jurisdiction is broad, IRP's investigatory power is
deferential. Whena complaint is filed with IRP, the director of
the accused agency is "requested to initiate an investigation,,12
arid report to IRP which..rèviewp the reCord and issues,i1;.s'),own
assessment of the results of the internal investigation. Once
satisfied an investigation is comp~ete, .IRPsends ,the complainant
a full investigation report, including any supPlemental'
investigations IRP has conducted. If dissatisfied, the
compláinant can request a meeting with a representative of the
accused department and a committee of the IRP, which includes" one
or more staff membersand at least one representative of the ...s í.x-
membercivilián panel. The Board of Countycominissioners
appoints five panel membérs;rom,a'list ofnominées submittèdby
the following Dade County organizations: ,the. Cómi'ilUnitycRél.atïónsi
Board, the COfiUnunityAction Agency.,the Dade count.y League of
WomenVoters ,and the Dade County Bar AssocIation.. T,hecounty,
manager appoints one memberof the panel.

A complaint may,be. resolved at the preliminary .stagesthrough·
mediation, and manyare ... If the.complaintreI'nains unresolved,
the IRP staff mayconduct further investigations, after ,which a
final report and recômmendationis considered by the fullpanel.i.

Based on its review, which may involve interviewing parties to
the complaint as well as witnesses, ,the' panel 'can,recommend,(,l)
corrective action by the accused department; '(2), iinpositionof
discipline on .the accused department member; (3).criminal ...actzí.on
against theà.:ccused 'department membezu(4), ccmclusion, 'Qf'the
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complaint on grounds the accused's actions were proper; (5)
conclusion of the complaint because the complainant is satisfied
or no longer wishes to pursue the matter, or because the
complaint cannot be resolved due to lack of independent eye-
witnesses or substantiating evidence; or (6) revisions in the
county poä Lc í.es or pzact.í.ceæ;" IRP's disposition of a complaint,
including any disciplinary recommendations, is not binding upon
the accused individual or department.

Ombudsman or aggressive faet-finder? Plaeing limits on
aeeountability

Wes Pomeroy, IRP's executive director, believes that in its role
as ombudsman -- with authority to issue policy and practice
recommendations after reviewing police officers' conduct -- IRP
can make its most meaningful contribution to improved policing.
The police command maintains responsibility, and accountability,
for self-investigation. IRP monitors the process. However, to be
effective the ombudsman must be -- and must appear to be -- a
constructive critic. Pomeroy suggests that "to develop support
for independent review you have to develop a relationship with
the [police department's] command staff •.•. By keeping open
lines of communication we can go in and tell the senior command,
'The investigations you're getting out of the field are no
good ...• ' What we're really trying to do is address systemic
issues." This is sound management policy; it is also a policy
that reflects the real limits upon Pomeroy's influence. IRP has
no subpoena power. The agency's ability to reinvestigate a
faulty police investigation depends upon the cooperation of
police witnesses and Internal Affairs personnel.
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IRP appears to have a mission at odds with "itself: to.cinvesti,gate
complaints, but· limit .the pOlice·departmerit'.s exposureito
criticism. In recoínmen<i:ing\the.ombudsman mode L, the Dade-Miami:0
Criminal Justice Council observed that thee ombudsman' s j obwas;;to
improve administration , not.punishadmiriistrators.14 Thedecision
not to g"rant IRP investigatory author.ity ·.was,basedonthe ·i.

presumption ·that<~the"rewas no reason tobelieyei. police. department
investigations were nbiased,o"inaccurate,.orotnerwise 'eJ':'
unreliable. ,,15 The real danger, according to the council, was
that IRP would become "too solicitous" of citizen interest. In a
first-year review of IRP the Criminal Justice Council applauded
the agency for havingnotengagedfnCO:llthe qUestionable. prac.tice'·
[of] generating and/or soliciting citizen complaints.n16

Even before its inception, ',criticsassailed thee"ombudsman model.
as a paper.tiger, lacking the resources and subpoena power heeded
to conduct aggressive investig'ations.17 After nearly twelve years
of operation IRP's"institutional" conflicts are all the more
apparent.IRPhas exposed systemic irregularities in Internal
Affairs investigation procedures-- if not outright subversion of
the process. The very. scope of· the problem argues against a
good-faith presumption of unbiased Internal Affairs
investigations, and suggests a critical perspective needs tó be
brought to' the' ihvestigation of citizen complaints sooner rather
than later •. Considerthe nature of ,the flaws discovered in the
MDPD's ,;ceffortsto.·self-police¡ ..'Between 1980and 199.0 IRP ..
submitted findings. that recommended the police department,

..:

Prohibit accused officers from participatinqinthè
investigations .of;complaints, madeagaiílstthem (198 O)

..

Tape-record complainants' statements during ···"pre~.
interview" and interview sessions (1983) (IRP
discovered investigators would question complainants
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about prior arrests before beginning to tape the
interview)

Exclude information from a summary of a complainant's
statement to police unless the source of that
information is identified (1984)

Revise procedures for conducting polygraph tests and
provide counseling regarding deviation from procedures
(Investigators were found to be asking questions about
charges against the complainant, and encouraging
complainants to drop complaints) (1984)

Exclude from summaries of witnesses' statements words
that were not used by the witnesses (1984)

Obtain accused police officers' statements and
determine their veracity when complainants allege
police officers have lied (1985)

Make employees aware that illegal searches will not be
tolerated (1985)

Institute a policy requiring supervisors who prepare
use-of-force reports to interview involved parties and
witnesses (1986)

Recommend that Internal Affairs complaint investigators
not use leading questions when interviewing
complainants (1988)

Require reporting of visible injuries and/or complaints
of injury in use-of-force and discharge-of-firearm
reports (1990) 18
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Pomeroy remains philosophièallycommitted, toan oversight role
for IRP, providing a review of the police department ,,s
investigation after that investigation is complete. And yet he
seems to envision theIRP a,sperforming something mbre than an
"appellate investigatd:on." 'However, he explains, statel,aw
prohibits IRP from investigating allegations of poli.cemisconduct
until after the police department has completed its internal
investigåtion~ Simply put, Pomeroy concludes, "The political
climate is not ready for outside investigation." What would he
require to make IRP,fully effective? nAlarger .staff, .subpoena
power, indep~nd¢nt counsel, a,nd the authority to operat~as a
'quasi-investigation úilit':.~ó," ,_ ,

-: ~~,~".-) .'. -".

What the Independent Review Panel doesn't see
l..,,"

The thoroughness of IRPis investigation.,o.f a complaint depends to
a great extent on the thorough:hes~of' the investigation" conduetred
by Internal Affairs. Wes Pomeroy is,mindful, and critical, of
that limitatibn. ,"Even well"""intentionèd police officers who
think they're doing a good, objective job [are] bringing their
biases into the process. And in one-on-one cases -- where it's
the police øfficer's' word against i,thecomplainant I s. -:,,,:'").IRE.must
pass .....'There'snoèwaybf judging the ,credibility,of,police
officers because they never appear before us~" As for IRP'.s role
in deterring violations of its policy and practice
recommendations, Po:meroy acknowledges that "we're) almost. entirely
out of the loop as tö ,police discipline." The only way. IRP will
know if a policy is being followed is ifa bit,izen is willing to
file a complaint when it's not being followed. And those who
comeforwarda:revery, fevi.¥rom 19'80\thro'4-gh1990; IRP
investigated a:total <of i362 ,'serious,I,miscönduct,cömpla~ntsagainst
the po lí.ce, an average of nearly 40 complaintsc;per""yeard~:".(IRP
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does not report the total number of police misconduct cases
received.) In its first three years IRP sustained only 1
complaint. Between 1983 and 1990, 32 complaints have been
sustained on at least one allegation (a complaint may contain
more than one allegation), representing a sustain rate of 12
percent "for that period.~

In fact it appears from IRP records that a significant number of
citizens with serious complaints of police misconduct withdraw
from the civilian review system. More than 40 percent of the
serious misconduct allegations filed between 1980 and 1990 were
given a "no finding" disposition by IRP, which in most cases
meant the complainant did not wish to proceed, could not be
located, or had begun civil pr-oceedí.nqs;" Numerous victims of
serious police abuse have often sought out Neil Chonin, a Dade
County attorney who has litigated many police misconduct claims
under federal civil rights laws.22 "I have a sense there is
terrible abuse out there," Chonin reports, adding, "I receive
about ten calls a week regarding police misconduct." He readily
acknowledges his cynicism toward the police department's
investigations and his doubts as to IRP's effectiveness. "It I s.an
invisible agency," he says, asserting that this can be
demonstrated by a simple survey of Dade County citizens. Asked
for the basis of his criticism of the Internal Affairs unit, he
responds,

"The victim of [police misconduct] is often
charged with a crime, which becomes a
justification for the abuse, after the fact.
So through the internal investigation you
can't find out a thing. The officer on the
scene or the Internal Affairs investigator
gets to the witnesses -- they're taken to the
police station. The cops get the answers
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they want to get. They 'lead .the..witnesses
and either belittle them or try toöreak down
their credibility -"'-.questioning them about
the arrest that arose from the incident with
the copar about prior. arrests or about ...the
complainants' parole status __ ISO that thg
witness adopts a pro-police position."

According to Chemin, an agency.with review authóritymay providè
sufficient oversight over county agencies with administrative
responsibilities, but. it's not sufficient authority to .oversee .a~:
police o.ffie'er,whom Chonin describes as "ä human.bèingwith a
gun, a badge, ärrest: powers, traiIied to use violent
forC::e.••riding around with virtually no' <?versight Whats.oever." To

have any credibility, in Chanin's estimation, an independent
review office needs. sUbpoena power, an adequate budget, and
authority to.conduct aggressive investigatiÓns.. .

Civilian oversight of Dade County police is not without a
presence iIi the streets.' It may well be that IRP's succeSS. in
instigating reforms of objec::tionable police practices is dUe in
part to the civilian oversight of IRP provided by PULSE -- 'Peoplè
united to. Lead the Struggle for Equality. PULSE is agrass-root$
community organization created ,after ,thè.1980 .Miami riot to llleE.r~:
the needs of the African-American community. It is an ul!lbrel!a,'l
group representing fifty-three churches and civic groups, with
more than 20, 000 members ..throughout Dade County.' According to
Executive Director Nathanièl Wilcox, PULSE has long advocated
greater civilian oversight of the Dade County police.
Dissatisfied with IRF'slack of investigatory authority, PULSE
conducts its<.oWn.field investigations of police misconduct and
takes its findings and recomIÍlehdations.directlyto police
manaqemerrtr and .countiy.rccmñrä sæ í.oner-s. PULSE headquarters receives
about six police m±scondúctcallsarrlonth.:c'· .Thé number is down,
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according to Wilcox, because of the organization's presence in
the streets. He adds, "The key to civilian review is citizens'
confidence in it ••.• and [in Dade County] people don't want to
get involved with the system." The police department command
meets with PULSE representatives because, Wilcox asserts,
"otherwise, if problems aren't addressed, they know we will have
hundreds in the streets demanding action."

A series of "choke-hold" complaints against police offers.a case
example of PULSE, as community watchdog, serving as IRP's street
enforcement unit. In May 1990 a Metro-Dade police officer
applied a choke-hold to a woman, causing her to pass out.23 An
internal police department investigation cleared the officer. A
follow-up Internal Affairs investigation, in which the police
spent ninety hours reexamining evidence and interviewing
witnesses, failed to substantiate the complaint. In January
1992, the IRP found the investigation biased and recommended
disciplinary action against the accused officer. 24

That same month a Miami police officer subjected a young African
American to a choke-hold while handcuffed, after which he fell
into a coma.~ The leadership of PULSE met with the FBI
investigators and subsequently scheduled a meeting with the city
commissioners to propose a ban on the technique known as "lateral
neck restraint" in the Miami police procedures manual. At the
meeting, which occurred shortly after the verdict in the Los
Angeles Rodney King case, the city manager announced a moratorium
on neck-holds pending an evaluation of the procedures.æ

According to Nathaniel Wilcox, "We want to make civilian review a
'direct action' operation. To have one shoe [IRP] is better than
none, but we want two, and we want them laced •..• "

81



"Sunset Review": A proposal. t.oqi vEl .IRP,more . clout ...

In 1992 IRP underwent its secong six-year "Sun~~t Revi~'Wfn W'hiç:!l
is required. under the countyordina~ce before the øountry,
commissioners can extend IRP'.s authority. Wes Pomeroy contiende
;that "the community ought to design its civ:i,.l,ianreviewmodE?L ..'!"
He argues the only way to determine the effectiyelless of c:Avil;j:.,?-n
review is to sample members of the community -- he recommends
;that police departments do the same. True to,thisphilosophYi
IRP's staff and panel members col,l?lboratedw,ith scol:"es9f•
community <,;J:rqupsir preparin(~J a prpposal to refÇ>,;rmthe agerlCy'.$
operations. Input was sought from. advocates and .adversaries '..A

proposal sBblUitted by PULSE; ~nd endorsed by f.ifte~n other
commBnity groups, was included in IRP'p 1992 Status¡ Report. The
result was consensus on several recommendations, and these ,were
passed unanimous~y by a vote of the panel. The recommendatioI)s
include granting IRP authority ,to;

1. Investigate allegations of misconduct as well as
review interna,l i[lvestigatic:)ns'0:ltcoun1:tY,.. .:,;'
departments

:--=>:

2. Initiate investigations and reviews pf internal
, ~nvestigationswit:hout requiring a citi,~en

complaint/to trigger the. proces~

3. ,Issue subpoenas to require any·person to give
testimonYi and/gr ~o p;-od-qcedocumen;taryor.qthel:"
tangible evidence

~.,' ',.. ,'. " .,' .' ,.: ..--,,' ,. j

'~~

4 .All1;:h,.orize the hiringgf .;Lndepep.dent;¡cgy.n§eJ,1 an
investigator, and a research analyst
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The plan also proposes that to ensure IRP's political
independence, the agency submit its budget directly to the Board
of County Commissioners, rather than to the county manager for
preliminary approval, a process that involves county departments
over which IRP has oversight responsibility.

The proposal to reform IRP acknowledges the constraints -- both
political and statutory -- that limit IRP's effectiveness. The
IRP experience also warns of the danger in focusing too much on
people rather than systems. The fact that Wes Pomeroy can win
the attention and respect of the police command may be due to Wes
Pomeroy's unique credentials. He is a former police officer, and
a former police chief of Berkeley, California. He is a lawyer;
and a former presidential appointee (by President Johnson) to the
Law Enforcement Administration, and (by President Carter) to the
Office of Drug Abuse Policy. Less well-credentialed civilians
may find it harder to receive a hearing from police management.

Moreover, the admittedly limited success Pomeroy has had in
enforcing reforms of policing practices may be due to the
presence in Dade County of a police chief who is receptive to
civilian review. And with a new chief, Pomeroy suggests, "that
may change." without the legislative commitment to empower the
civilian agency, the effectiveness of oversight may well be
determined by the political clout of the agency's adversaries.
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There is currently an atmosphere of fear within
'segments bf thé co:mmuriity:' . . ) J._" ,','

1. Several speakers explicitly mentionedfear. .. o ••

2. Examples of fear are:

a. "We are being shot Lí.kè.animals .'~":j
b. "We ne~d'prÓtectibb .•> from oui'-

p~otectors~ß ,
'.:1..-', c. "I pray that my childrenwill'live

tö finish. high school ..'.' ,·i ",

l;~l;.~,)\ r

;:7; :.)s.::
Excerpt from the Report
of the Mayor's Community
Relations Panel on
police/community tensions
in cincinatti
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CHAPTER 5: OFFICE OF MUNICIPAL INVESTIGATION
CINCINNATI, OHIO

On an afternoon in late spring 1979, a long line of police cars
snaked its way through downtown Cincinnati and encircled the city
hall. The chain of cars blocked street access to city government
and much of the business district. The police officers emerged
from their cars and locked the doors. They entered the city
hall, en masse, and proceeded unannounced into the city council
chambers, where the six-member council was in session. There the
police presented to the council a set of demands: upgrade
police-issue weapons, from .38-caliber handguns to .357 Magnums;
issue shotguns to be mounted in the cab of each patrol car;
provide bullet-proof vests for all patrol officers.1

The people from whom the police sought protection also sought
protection from the police. On May 18, the Mayor's community
Relations Panel, known as the Hawkins Commission, was created to
provide a forum on "police/community tensions.,,2 During three
days of hearings the commission heard testimony from eighteen
organizations and fourteen individuals. Twelve additional
organizations submitted their testimony "in letter form. One
couple, reluctant to give oral testimony, also wrote a letter to
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the commission. In summarizing the testimony the commission
found that

" •••for certain segments of the community •.•an
atmosphere of fear and distrust exists. There is fear
of being harassed, abused or killed. The recent
killing of citizens and the requests for stronger
firepower in light of the killings have generated this
fear. citizens feel the majority of officers are
innocent of abusive behavior but •••gave enough
examples •••to indiê€ltethere is a próble:m beyond
I simply a few bad apples. 1,,3

The mayor's commission concluded that more important than the
reports of pOli,se,harassment and misuse of force were. citizens I

"st:r:ongfeelings" that the city council, the city manager, and
the police administration had no interest in re]?orts of police
misconduct, or were unable.to do anything about the :problem~4
Many citizens recommended a complaint review board --:•.a.
multiracial :bPdy of civilians, empowered to issue subpoenas,
investigate,claims of police misconduct, and examine police

--' ,,' y -,

policies and procedures. Under the report section entitled
"Accountability for Processing Citi~ens' Complaints," the
commission recommended more timely and public explanation of

, . ..' .,.' " " .'. . " ';~ ' , . .'

investigation results. 'I'hecommission also/proposed the
" _' '.,,' _, 1 . ; ,_"~

formation of a "citizen Complaint Committee" to which citizens
could appeal the results of poliç:e department investigq.tions.

Police Chief Myron LeistIer filed a ":rt1~norityreport".on the
subject of accountability in which he argued that the proposal..to
create a citizen review panel ....- ".reflec~~!lg al~60s mental:ity" \"
- would "generate d:i~trust..of' the complaint review ~ystem .w~thin
the pc:;üicedivision. "s Speaking for the rest 'ofthe citizenry,

' ,'.... ." :;, .'.", •. -, .. ,.-.,,1 _','_ ;-, ...... " ,I ,,'o I ... -' •. '! "'_; i,"')

he. aSSUr/ad the mayor; -,..with9ut:.~P.yrefe:rencet:.o the .,thous,ands
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represented at the hearings -- that the larger community, too,
would not trust civilian review of the police. The chief
suggested, as an alternative, an informal appeal process. A
complainant dissatisfied with the police department's
investigation would pass a complaint to the city manager through
a city council member. The chief would then present his case to
a panel of three top city officials, including the safety
director (the equivalent of a police commissioner). The chief
did not get his panel; nor did the civilians get theirs.

The deal: more weapons to the police; limited oversight for the
civilians

The terms of the political compromise were these: The police
received new weaponry; the civilians an independent agency -- the
Office of Municipal Investigation (OMl) -- to which they could
bring complaints of police misconduct for investigation. OMl was
given the responsibility of investigating (l) "serious misconduct
of any city employee," such conduct to include "excessive use of
physical force ...performance of a lawful, official act in an
illegal or improper manner, and serious violation of a law, rule
or regulation .•.."; and (2) "deliberate and intentional discharge
of a firearm by a police officer at or toward another individual
or Lnd ív.í.duaäsv'" (Emphasis added.)

OMl was implemented in a manner consistent with the political
deal required to create the agency. Though OMl was established
by ordinance in 1979, it was not until 1981 that a sufficient
budget was allocated to open an office in a converted storage
closet in city Hall.7 As required by the new law, the city
manager appointed a chief investigator to administer the agency.
Under his discretionary authority, the city manager gave OMl a
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budget for'asingleinvestigator, assigned to investigate
complaints against all city agencies, incluâing'the police
department., The ordinance dire.cted that· allegèdmiscon~luct I1.P~';
considered serious<by OMI'would he:investigà.ted at the department
lèvel. Theref,oreí from the day ,it opened ,its doors, OMlfaceda'
dilemma:' .:súrrendermost of the police, misconduct complaints to
the Inte;rnal ,Affái:r:sDivision,.of the police department, orpuilq"
a backlogef cases that would undermine; the agency's .' ,j,._

effectiveness and credibility. As applied ~o thepolic~} .,.:the
loaded statutory term "serious misconduct" was defined, by budget
constraints, to mean police misconduct that occurs infrequently.

, ~

1,000 to 1: Limiting civilian oversight to one pair of eyes

OMI's first director made a strategic decision to accept all
complaints that merited inyestigation, and use the caselo.ad/al:t
leverage ein,winning the budget needed to db the' JOPe With,.,q.,two.~
person investigation 'staff''~"":'ohe assigned to police misconduct
investigations ........complaints, against police' quickly backlogged._
No budget increase was forthcoming. As a result, since 1987:0MI
hasoPêned only between 30 and 40new police misconduct cases,a
year, although it has received between: 250and400, ,complaint.S a
year during that period. With one, investigator responsiblefor,3)
all police misconduct investigations, the ratio of,'sworn pOlice
officers to investigators is today 1,000 to 1. According to Mark
Gissiner/OMI's sole investigator 'of police misconduct -
complaihts, OMl is limited to ,investigating those excessive force
complaints in which the evidence is most compelling. Visible
inju:r:yto the complainant. is often the most important criterion
in selecting: å comp.Lad.rrt;fór'investigation.

.r.
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Notwithstanding its understaffing, OMl today has considerable
legislative authority to compel cooperation of city employees and
agencies. This authority was hard won. The police department
forced OMl to defend the legality of its every exercise of
authority. Subpoenas were resisted; questions to accused police
officers regarding their actions went unanswered on grounds that
such information was self-incriminating and in violation of the
Supreme Court's Garrity decision, which restricted the scope of
questions in an administrative inquiry.8 After three years of
such challenges, OMI's advocates within the community and on the
city council were able to amend the city ordinance, granting OMl
the power to defeat many of the obstructionist maneuvers
attempted by the police department. The 1984 amendment to the
ordinance granted OMl express authority to (1) obtain immediate
access to all city records, documents, and employees, except
those containing criminal information, which can be made
available to OMl only by order of the city manager; and (2)
immediately commence investigation of shots fired without
interfering with a criminal investigation.9

Politics, however, govern to a significant degree the impact of
civilian oversight. Even if OMl is fully staffed to do its job
under the ordinance, its oversight function is largely
circumscribed. There are both vertical checks (the city manager)
and lateral checks (the police department) on OMI's scope of
operations. The city manager controls OMI's budget and
adjudicates conflicting investigatory findings that come out of
OMl and the police department. When OMl opens an investigation
into a serious misconduct complaint, the police department
conducts a parallel investigation. The findings and
recommendations from the "competing" investigations -- which are
in conflict more than 75 percent of the time, according to Mark
Gissiner -- are passed to the city manager, who has final
authority to impose discipline.
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OMlœ:-efers"n.Qn-seœ:-10usltcompla:i:-:ntsto Internal Affairs. ,Ma.rk
Gissiner. is ,coIlcèrned that "sometimes important cas.esarè
referred to Internal., ...l. If wehaq more.staff we .wouldpr9Paply.;
prefer to investigatelOO to lSOcases .[peJ;,;year] .'that are
referœ:-edto. Internal." Given'.:,this gistriJ:n.Jt;ion ofpqwer.¡
accountaJ::>ility for JpoliGe.,cong:uct,is a function,qf tbe'pressure
that can be brought,:tobearón,9oYèrrunènt .andpolice; offic;ial$.by
OMland interested citizens. A fifth force, the police union,
often,pœ:-evails. As Gissirier describes the situation:

• '.J.

\,

J .uThecommund.cyonly beèomes.:i,nterested Ln the high ....
prof.ile, cases .~:.'~The ,police union says, 'We're
interested in ,high-profile Gases ang :t.beday...."t:.o-day
i'ssues"and we want ;YOU, "to do tbings OUr way. If you
can get a political. forcé in here .stronger; than us to "
advocate ,another position, go ahead.' Rigbt now,
there's,no·one.here,to dö that."

,
,--,j

r-
,<,.'

~,

.l .. .,:-d

Civilian revie1l from the investiqat()r'~point,o~ view :J'

The investigator öf citizens ' complaints ,'agai:nst:police officers
may have the best ....informed "civilian",.perspectiye on tbé
oversight process. Mark Gissiner';an investigator Qfpolice7
misconduct complaints with OMI.for. six and a he.L f Years, offers
his perceptions and ,analysis;of.>his j ob and OMlin tbeinte:r:vi,e.wc>
that follows.. Gissiner holds a master's degree in urban studies:~
Prior tö j oining OMl',he 'was the. director of a probation
department for six years, .a job, that required bint to conduct
investigations; .beforethat,h,e was thé' assistant. diJ:"ector Of, q.~

pretrial release.prograin~.His 'formaL .trai,ning .Ln.investigation,
techniques includes:,a pne-week 'program,at. ANACAPA¡"inSant:a.
Barbara, California; a four-day progratn:öf:5éredp¥ ',lunericë!rg:;for
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Effective Law Enforcement (AELE) ¡and a one-week program in audit
writing presented by the federal government.

In your assessment, what makes an investigator of police
misconduct effective?

GISSINER: .•.Credibility is the result of good, qualified,
nonpolitical investigators •••• [In cincinnati] the
investigator of police officers is, de facto, not a former
police officer. That's not in the ordinance, though it might
be wise to do so •.•. otherwise you create mistrust in the
community as to the objectivity of the process •.••

When the police say you haven't got the expertise to
investigate police officers, what they're really saying
is you don't have sympathy or empathy for the situation
police officers have to face in the streets ••.. They
use this as a smoke screen. We're not talking about
brain surgery. You evaluate injuries, the
circumstances, and determine if the actions taken were
reasonable or not. Civilian investigators, like police
officers, can and have been trained.

Has CMI deterred police misconduct?

GISSINER: I am convinced -- but have no measure -- we have
been a deterrent. We cause concern in officers who
contemplate an act of misconduct. police officers don't
want to deal with us •••• They know we do very thorough
investigations. And it's the police union attorney who will
compliment the process. Because we don't come in and yell
and scream and badger officers. [The union attorney] will
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'never ,Say he agreed ;with any Of o~rfinding's. But he will
compliment our methods, when we i:ntèrviewofficers. :.'/~:"

.....
Citizens react more favorably to police officers than six or
severi.years ago becausethey,kn()w' there is" a"process.... We
also deter frivoloûs lawsuits. In a number of èaSesour
investigations have léd a [complainant's] attorney not to
proceed with aèase.... ' ". ,

What has been the experience in Cincinnati with repeat
complaints adainst: ihdividualofficers?

GISSINÊR: I,Used'tosay if I ,could get twenty police
officers'out of a oné thousand.o.meinberforce off,thé.street,
putthèl1l behind a desk, complaints would go down
significantly. ,Now, we have very few "regulars. "Why'? The
dêterre:htèffêct ,;"..,..both¡intermsof officermiscondu.ct and
improvementi:nthe watchdog,at.titude ,of Internal Affairs.
They're red-flagging repeat 'Use of force ..•because. 'Someone' s
watching them. Internal Affairs doesn't want to be shown up
-- and we were showing them up. Showing how their
investiga -tions needed tobøintproved '- ••• But, y,ou need an
external process i~ place. The effectiveness of Internal

"- depends (liirgel'y 'on the pHi·lo's-ophy: ,of .the -police èhié:fand
the assignment of com:peterit,investigators.~

.. ., .
Coinplaints agáiIist certain police officers who. are repeaters
willind:têa.-te à rieed,totake alook,eveñ if the. complaint
is not especially serious. Or we will call the lieutenant
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colonel. Now, these might be unfounded complaints .... A
very active police officer in a drug unit making a lot of
busts. The vast majority of Cincinnati cops will never be
cited ..•. A particularly noticeable complaint pattern is a
"repeat officer" who shows up with a lot of disorderly
conduct arrests. You have to wonder if he's able to cope
with a little verbal abuse.

What is aMI's role in making policy and practice
recommendations?

GISSINER: We do issue policy and practice recommendations
and that role has evolved -- the city manager looks for OMl
recommendations, and has advocated this. [OMI's chief
investigator] is on the mayor's [Municipal Integrity
Maintenance] task force ••• and the police academy citizens
Advisory Committee. We're not headhunters. We're looking
for positive change. We provide four hours of training to
each recruit class at the police academy.

For example, our city has paid out large amounts in
settlements of police [misconduct] cases. The vast
majority of suits filed against the city start as civil
disobedience incidents. Our safety director is trying
to stop that .... Even [he] has admitted most of those
cases start out as disorderly conduct incidents ..•or
cases that are perceived as disorderly conduct by the
police officer ••••

This is what we're trying to indoctrinate in our police
officers' training .... Someone can walk up to a police
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officer ånd say, "F_.._:._ y_'," and..the police officer 'can' t
arrest him. But most police will still makethe. arrest.
The SupremeCourt has said you can't. That's .whatpol:ice
supervisors are always telling officers ..-- it~ s, one .of.the
toughest things ..for them t.o understand. Youhave. to get
through to them. .;;_.

We've recoII1Inendedtraiiling regarding- verbal challepges and
disorderly conduct arrests ... to limit the pumberof.4ll,egal
arrests ..•. In a shooting case involving a violent
psychiatricpatièntwe :t'ecoIIlInendednewprocedures and'
tråining, which led to the citizens AdvisoryCo:rtunittee,;••.
Training;.;has improved greatly in this area; We'vealso
enc(:¡uragedfirearm training, more.training in shootings,
racial sensitivity training ..•. WemeetlÏlofithly with the
safety director ánd top....lèvel police. administrators
règardingtraihirig issues~ ,

I recommendthe civilian review unit investigate police
shoatin<;Js. 'There are a lot. ofadmiillstrativ.ematters.;'·:
invalved in poâ.í.ceshbotings that, ahou.Ldbecbnsidéred by a
revleW'board.. • ... Alot Öf shooting cases have rèsul:te'd in
poliêy reCOlÏ\Î'[ui~fidâ"tionsyou're not,going-to getfroIÍl a
prosecutor.."

"~

.:;-¡
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How does the police department handle its investigations of
citizen complaints?

GISSINER: ••.The chief is very influential on cases that go
to the city manager •.•. He is very influential on Internal
Affairs cases, and that has been said by many people within
Internal. Nothing gets out of that division without his
knowledge. He's the final commander of the Internal
Investigations unit. Though not many would admit that
inside. •••

Rarely has our police department -- or other police
departments -- made findings of excessive force. And rarely
have they supported our findings in that category. A lot of
statistics are from Internal. They'll make this big headline
-- "Look, we've sustained sixteen percent of complaints" --
but many of them are procedural or discourtesy •••• If you
categorize [these complaints], I'll bet less than one
percent are excessive force. However, in Cincinnati I
believe the percentage is increasing.

Most police officers believe what another officer says
.••and then work backwards from there to prove the initial
story -- that the police officer was telling the truth. In
a cover-up case [in which police officers were indicted for
obstructing justice], Internal's response was not to address
the cover-up, but to attack the accuracy of the [OMl]
report.10 The internal investigation was basically to
interview police officers. They were all asked, was there a
cover-up? They all said no •.•• Intelligent, knowledgeable
police officers will tell you,when [Internal Affairs]
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investigates these complaints they illvestigate .:t.hemfrqmthe
police officer's perspective .

. Is there arL;appèal process,',after the city manager imposes
discipline'? ',\' '

-~.'

As à matter of 'policy the police union appeals to Civil
SerVice anything above á,writtenreprimand. ••.. [Thel.union
has the resources and the mind-set to appeal as faras they
need to go. Andthey do. The fact the union has made it
clear it:)y¡ill<appeal everything å.ffects'the'disëiplinary
process .In the last ..Lthree .years the' policedepartmt~mt has
fired, 1::hi~tyoffiëers .~.. Marry'of those have peen given
thêir jobs back by the Civil Service Cofumissionór' .by·the
cóurts. :A concern hasbeén raised in the./city,manäger's
meetings ,by police commandthat Civil ;SerVice overturns a
lot of suspensions and' fir;i.mjs...•• j,ThereàJ. powe~,brokers
are those whocontrol the jobs.. ,

What lessons does your experience hold for other cities
introducing civilian review agencies?

YoU'vegotto"'have your dominoes.lined up. .'•. ".In,O.c,. 'f

pOlic:::eofficersthought,.h."Wefinallybeàtthëin down.~'.,.,.;They
hiildered the process byinat. giving.:'statements .'They figure,
"Webeat the last system', we'll beat the. [,amended]system,
too. We'll sue them.",... Andthere's à judge somewhere
whowill keep smacking around the legal .ä.asues, ,.. .You need

dtb be set Up for· this .. 'Have yourJlegal.coun§>eLand.court
rul ingsready -.. they're" out,there; ~~;,because '¥c:>ur:lcity ,s]
legal department. is, not going tOj'be ,ready'to ,dealJ;wi'trh:it.

(,9'6



The bottom line: How much oversight is enough?

Though badly outnumbered and outbudgeted by Internal Affairs --
which has a staff of eight to investigate misconduct complaints
__ OMl has high visibility in the community. OMl sustained 18 of
the 69 serious misconduct allegations fully reviewed in 1990 (26
percent): of the 87 serious misconduct complaints fully reviewed
in 1989, OMl sustained 27.11 (OMl changed its method of
documenting complaints in 1990. It is not clear from reported
data whether a single complaint reported in 1989 might include
more than one sustained allegation.) Over the past several years
the cincinnati news media has given extensive coverage to a
number of OMl investigations, galvanizing the attention of the
community, particularly when OMIts findings contradicted the
results of Internal Affairs investigations.

However, the attention focused on the most violent confrontations
with the police -- though offering an important opportunity for
public comment -- diverts scrutiny from the hundreds of police
misconduct investigations OMl hands over to Internal Affairs.
Mark Gissiner considers a large number of these cases -- more
than a hundred a year -- serious enough to warrant an OMl
investigation. The disposition of these police department
Internal Affairs investigations remains unknown. What little
data is available suggests the police department is less than
aggressive in pursuing its investigations. Of the 145 complaints
referred to Internal Affairs in 1989, only 3.3 percent resulted
in findings of mí.sconduct-;" More important, in 85 percent of
those cases officers were cleared because there was no
independent corroborating testimony -- that is, it was the
complainant's word against the police officer's word -- or
because the officer acted in conformance with police department
procedures. 13
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Given OMlis current operating b~dget, its procedures'for tracking
complaints create systemic problems in the oversight process: (1)
persuasive evidencernaybe ignored by Internal Affairs,whiCh is
reltictant to find against the officer in a "one-oh~one"; and (2):
had police department procedures will most likely go uner-I ti<:::ized
by police department investigators seeking tocresolve.a complaint
on a skeptical assessrnent of. evidence that mayincúlpate the
police. For example, an Internal Affairs investigation is
unlikely to attribute fault to the police in the 'disorderly
conduct scenario described above by Mark Gissiner: A coñflict
eScalates into an arrèst, in somecal:öes due tööverzealous.,ör
abusive police officers.' The arrest tends to 'exonerate the
police officer. 'By ,relegating cer:tain misconduct, to "not
serious" stél.tus,thedepartment rnáy sanction inappropriatèp:oli(ii:e
behavior -- the very behavior that leads to. serious miscondUct
allegations against police officers.

Finally, the OMl system demonstrates that accountability.in:a
civilian review system is a function of :openness.As the system
is presently structured, the city manager is the final arbiter of
conflicting findings reported out of OM I and the police
department. And the disciplinary actions of the city manager ar,e
not made pUblic --though, with diligence, a citizen can obtain'
access to the recO'rds. According to Mark Gissiner " "Thé 'city.,.
manager plays his cards close to his vest, so as .not; ..'to publicly,
oVerrule either side~ •• ~·..A review board, rep'resenting'the
diversity or the çommunity, ~ight reducethèpolitiëal
problems ••• [by] resolving some of the cohflicts betweeI1;our
reports and Internal Affairsl." citizens testifying. before the
Hawkins Commisslon,more than thirteen years ago knew what was in
their best interest. They' made the .same zeccmmendat í.orr ,.~...¡

wit.holl:t.the benefit of hindsight.,!c, ,
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What must be understood is it takes a lot of
effort and commitment to make a civilian
review system work. It involves creating a
quasi-judicial process -- administered by
civilians -- that must not become overly
legalistic, but still meet the basic
requirements of due process.

Creating the agency is a great achievement --
but only the beginning of a very difficult
process of developing a board that will
fulfill its mandate.

Ann ViitaIa, attorney and member
of the Minneapolis Civilian Police
Review Authority
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CHAPTER 6: CIVILIAN POLICE REVIEW AUTHORITY
MINNEAPOLIS, MINNESOTA:!

On the morning of January 26, 1989, the people of Minneapolis
read with horror of the death of two innocent people in a bizarre
police adventure. Minneapolis would never be quite the same. At
9:55 the night before, the Minneapolis police Department's
Emergency Response unit shattered a window and lobbed a
"thunderflash" stun grenade into the apartment shared by Lloyd
Smalley, 71, retired from a farm implement company, and Lillian
Weiss, 65, a retired nurse's aide. Flames quickly consumed the
apartment. Smalley and Weiss, both African-Americans, died in
the fire.

Neighbors charged that police had ignored their anguished
warnings of the couple's presence inside. The police found no
drugs, no gangs, and no explosives booby-trapping the door, as an
unnamed informant allegedly predicted. Later, the police would
claim Smalley's body contained traces of cocaine. A grand jury

* This chapter was researched and written by Lois Muss. Ms. Muss is an employment discrimination
lawyer and writer in New York City.
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declined to indict anyone. Criticism exploded, particularly in
the African-American community.

The demand for independent civilian review of alleged police
misconduct had long smoldered in Minneapolis. For years the
Minneapolis Police Department had itself reviewed complaints
against police officers. The department initiated
investigations, interrogated witnesses, adjudicated the
allegations, and determined discipline, which was ordered rarely.
Between 1975 and 1989 1,183 people had filed complaints against
the po'lLce , bti,t",ih that· fifteen-year period thé depar'!:menthad
upheld only 17 complaints.1 The net effect, according to Lou
Reiter, a former deputy chief of police, was to condone and
ratify improper police behavior.

Following the deaths of, Smalley and Weiss, police conducted a
roundup and arrest of African-American college students partying

, '.- - I."' ,,', "-

at a downtown hotel. In outrage demonstrators marched in
'- \

freezing weather to the capitol ,in st~ Paul, protesting-.the,
vigilante police action. other marchers converged on City Hall.,
The Ad Hoc Committee Against Police Brutality, formed in responsr
to the arrest of the student protesters, called meeting after
meeting, march after march. The:y-,finally took over 9- city
council meeting, and presented a list of demands for ciV:,ilian
oversight. A small group of attorneys and legal workers involved
in police misqonduct cases-began meeting monthlY,to share skills,
build data bëi,n,ks,land en,courage the bar to litigate these cases.

The demands led directly to the ,city council's appointment of.a,
.. '.. J:","

working group to.explo;::e options and recommend a mc>del for"
civilian police review. This group was broadly representative of
Minneapolis residents, including members from the African-
American, Native American, Asian, Latino, and lesbian and gay
conununfE±'es. 1'Ílegroup inclUded 'laWyérS, comnúihity'actiVists,

i:"j ",
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members of civil rights groups and commissions, pastors, and a
single representative of the police Federation, the union
representing Minneapolis police. Except for the latter, the
roster read, in the words of Minneapolis attorney, historian, and
review board member william Green, "like a who's who of political
act.í.v í.sm, "

After examining civilian review plans of various cities, the
working group recommended the following: The board should be
comprised of six members elected from city districts, and seven
appointed at large by the mayor with city council approval. The
agency should be staffed by trained investigators who would
investigate all complaints brought against the police department.
The board should have subpoena power, and the standard of proof,
supported overwhelmingly, should be "a preponderance of the
evidence." Many wanted to limit the police chief's total
discretionary power of discipline by permitting review of the
civilian review agency's recommendations, with the final
determination left to the chief and the mayor. The working group
got much of what it wanted, but not everything.

with civilian review no longer a rumor, segments of the police
community launched a propaganda campaign in the press. The
supervisor of the early response unit that stun-bombed the
smalley-Weiss apartment resigned in protest, predicting a witch-
hunt. Unit members, in support, announced they would suspend all
operations. But when police Chief John Laux shot back, "It's
important right at the outset to be clear who is running the
Minneapolis police Department, and as chief, I am doing that,"
unit members retreated from a·confrontation.2 The Minneapolis
star-Tribune commented,

"Those officers who threatened to withdraw their
services merely reinforced the need for civilian review
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and the dialogue. it can encourage b~twéén residents .'..
and their. police protectors •.. '_The department has a
reputatión for",roughing people' up. "a

,o', ~ ... __,j

The police then turned their attention tb bargaining for no less
than four seats on the board. ""j,;

OnJantiàry26" 1990, the day set'for~ratificationof the
ordinance creating the Minneapolis Policé Civilian Review,
Authority (CPRA),the citycounciléhal'nber was packed with
proponents of the ordinance _....manyof théIilcómplaifiants" in
police misconduct casßs' -- who'"cameto\'présent .their testimony ,in
support of cLví.Ld.an: ·réview:~ Thé votie..was decisive in fayor:of
passage. 'Under,theo:tdinance, '

The CPRAhas provisional power bfsubpoenabut the
'power "shall becomeeffective after charter or
legislative authorization .... " .'

The Minneapolis pOlice,and.,all",ótper ,city' .personnel
"shall, except as expressly prohibited by law, respond
'promptly" to åll reasonable requests -for information
necessary to thèCPRAI s. hearings ó,

.' I;

Within thirty days after .a hearingÎ the boar-d.shall "
issue a ,written report of its findings a:nd

,d.eterniination. If the complaint is sustained, the
findings and,êl.etermination go to the chief for a

, decision regarding êl.iscipline.,

And, of significant importance, the C.PRAmuat;comply
with the Minnesota GovernmentData Practices Act.4

Under theå.ct ,persOnnel recordsbfcity:and statec,
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employees are confidential; therefore, the board's
hearings must be closed.5

In the spring of 1990, 120 people applied to serve as board
members, including lawyers, teachers, clerks, social workers, a
minister, a psychologist, and police officers. Council members
were reportedly divided over police representation on the board.
In June 1990 the appointees to the board were announced: David
Ward, white, chair of the Sociology Department at the University
of Minnesota, an early advocate of civilian review; shirley Cain,
Native American, an attorney; Ann ViitaIa, white, a gay rights
and community activist and attorney; Gail Baez, Latina, a
Hennepin County prosecutor; Robert Boughton, African-American, a
Minneapolis public school teacher who also works with the park
police; Robert Madryga, white, a retired Minnesota homicide
detective; and Joe Senser, white, a sports-bar owner and former
football player for the Minnesota Vikings, who had initially
planned a career in the FBI. The members received a cautious
endorsement from all the interested groups. Because of the
considerable "police presence" on the board, some feared that the
process of co-option had already begun.

Many in the community were sure Madryga was chosen because he was
an ex-cop. He had no other experience that might be considered a
qualification to serve on the board, and none with diverse
communities. He resigned after less than a year, claiming there
was too much work and the per diem wasn't sufficient ($50 per
hearing and meeting). As for Senser, it was common knowledge his
bar was a hangout for police. It was also discovered that Senser
had participated as a "ride-along" in the stun-grenade raid that
killed the two African-Americans -- and as a ride-along had been
a frequent traveler with members of the police department.
Volunteers monitoring board meetings found him antagonistic to
the board's purposes and began calling for his resignation. He
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resigned. County prosêcutorGailBaez remains a member of ..the
board, though her close work with police öfficí:e:ts,often her
primary witnesses, has raised concerns among some board members
that the apparent' conflict of interes:t.in fact compromises her
objectivity.,

On January 25,. 1991, the citycouhc:i..lmet to adopt the rules ~of';J
the boar-d; Coincidently the 25th was also the day when the city,
paid out more than one-third of a million dollars to settI.e a
pOlice brutality case, the highest settlement of .its kind .in the
stateis history. The critical, issues regarding rules" were
whether the board would havesubpoenå power; what'standard of
proof would apply inthedisposi ti í.on of complaints; and the '.scope
of the Datå PracticesJActinrelation to'thëreview board.
Experts have described the; difference between subpoena power',and
lack of it as the difference betweehth~ legal .means to, do
substantive investigation and fuerÈüy marginal power. The counc.í-L;
left resolution of the debate over subpoena for another day. six:
months after passage of:¡theordinance:creating the'CPRA, the.city
council decided hot to Seek subpoeria power <,from",'the legisIáture,;.')
The rationale for this decision appeared to be reluctaricet.o.<gc;,',?l
head-to-head with the police lobby, which was dead set against
gra.nting the power of sUbpoena to the civilian agency.

, j
•... J

As the rule-making/proceeded" the CPRA'sauthority'was further.
circumscribed. Rick MacPherson, the attorney.who,hadrepresent.ed
the 'plaintiff who had won the'recórd.settlement in the police
brutality case, arqued ,'against thé proposal to adopt the clear- .
ahd-convincing standard, which would make it more difficult than
in the past (under police department standards) tosustàin
ccmplaints. It is a fai' moz'ercommcn practice, to apply ae>"
preponderahce cf thé evidence standard in divilproceedings. The,
stricter evidentiary standard. would also make it more difficult;.;
MacPherSon said, for'the',chief to manage the department: ,when he
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had reason to believe an officer should be disciplined, even
though the evidence had not been sufficient to satisfy the higher
standard. MacPherson also asserted that the Data Practices Act
did not, in fact, make all personnel information confidential,
since the statute clearly distinguished between public and
private data. The board nonetheless adopted a clear-and-
convincing standard of evidence. Together, the evidentiary
standard and the Data Practices Act are a weighty albatross upon
the civilian oversight system.

The evolving profile of the board's membership has been a more
promising development. In the fifteen months following the
formation of the board, replacements for three of its members who
resigned were chosen from the original pool. In addition to
Madryga and Senser, shirley Cain also resigned -- her departure
was regretted by those who advocated for a board free of police
department affiliations. The new members are William Green, an
attorney and college history teacher; Rick Stafford, a Democrat-
Farmer-Labor Party worker: and Helen Marie Lewis, a county family
assistance supervisor. Green and Lewis are African-Americans:
Stafford is white. All are fervent supporters of civilian
review. In the summer of 1992 the board replaced its original
executive director with an interim director and began the search
for a permanent replacement. Reporter Jennifer Vogel (of the
alternative Minneapolis daily city Pages), who has alternately
stomped and cheered the Board, reacted with an article on its
plans captioned, "IT'S ALIVE!"

~
Perhaps the most encouraging news is that the board, during its
first twenty-one months, has received 289 complaints. Over the
previous fifteen years the police department received, on
average, 79 complaints annually. Of the complaints received by
the CPRA, the board found 40 were based on probable cause and has
conducted hearings in 26 of those cases. Fourteen are awaiting
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hearings. ,Eight óf ,the complaints (or31 percent). have, been,
sustained follówinga fullinvestigatory~hèaring,å not.
insignificant number considering the ,police department had
sustaiilèd o:rlly 17 civilian éomplaintsiñ.thepreyiousfiftèen
years. Board membershave just embankedvön añledúcational. . .
venture, ~osetting,uptäbles and banrièrs.at picnics and other
communityfunctions to .handiout; literature and -acquaí.nt; the. \?(:<..>

people' of MiIineapóliswiththeir review agency. Says Viital'à,
"The energy the new membershave brought to. the board is
fantastic. II

",

i-l

• .e,.eJ-

Fifteén minutes f:romdowntown's centtuy~óld coIfiIilerèiälbuildings
and towersofglèáîIdng turquoise glass is the wa:rèhoUsedistrict
of Minneapolis. Gathered in the lawofficé of Ri¢kMacPherson.,
a:ré Karen NorthcQtt, a páralegal with ,long 'experience ,in
plaintiffs '. policé .ínisconduètsuits and a volunteer monitor of; )
the board i andbbard members:AnnViitaia, William Green,änd'z~
Helén Marie Lewis.

NORTHCOTT:Wedid a. national search tro ,:recruit our
investigators '~"".,a<;i$in all k.índs of pàpez-s, Weaskèd, for">
experience with pólice pr'oceduzes arid Ln 'criminal ..,
investigations. I once thought 'théy didn't need,police
backgrounds, but I've begun to think it's crucial. They

¡

need to understand .police culture and police: records,
inclúding personal logs. Wehaveon~ who's.aretired
officer"from Bloomington,' Minnesota;! anoth~r,)a woínan:Mho'
was an :offic.erin'Cinóinnati,and .was active in the,' b;Laek
officers' 'unión.

"
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GREEN: The board's adopting "clear and convincing evidence"
as the standard of proof in our hearings was a mistake.
It's too high •••• It will make it much more difficult for
complaints to be sustained. "Preponderance of the evidence"
is used everywhere by the civil courts. It should have been
adopted.

VIlTALA: We're going to go to the legislature and try to
get subpoena power. Where it really counts is •.. some
people who would be willing to be witnesses against a police
officer but are afraid of harassment or retaliation would
come forward if they were subpoenaed. They could say, "I
had to." They have to live with the cops they see in their
precinct every day. Our other serious problem is the Data
Practices Act. One of our greatest shortcomings is that
hearings are closed under the DPA. An officer can hear the
complainant's testimony but the complainant can't hear the
officer's. The officer is in the hearing room all the time
but complainants are there only during their own testimony.
How can the complainant rebut the officer? Also,
complainants may have been arrested in the course of things.
They don't know what's being said about them •••. They just
get the result, sustained or not sustained. To hold
hearings that are public, we'll be taking on all the big
unions on the DPA. They're the ones who convinced the state
legislature to protect personnel records of public
employees. The police Federation will be fighting us tooth
and nail .•.•

GREEN: The type of findings the rules committee wanted to
adopt would permit a discussion of how the panel that heard
the evidence reached its conclusion. That might of
necessity include stuff that Data Practices would bar from
public dissemination. So basically, the officer learns how
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thepa:rièlreachedits conclusion, but,the,complainan:tcan't.
So how' does the complainarttthenappeal? •• They don't even
know whether all their evidence wasneard. .There are ~,g:Ood
arguments for; a waiVer~>

LEWIS: We must change that. One of my other main interests
is •.• we'll soon be equipped to keep all kinds of

(jstatistical records. We've bought an elaborate computer
system,and we have a staff person in training. I want, to
know whether' there's a particular problem repeated in'.a
particular precinct ..We don't know the number of. complaints
of excessive force; for instance,by precinct. Maybe we
could recommend the. cfi'ièftake a. look/a,t that. Maybë some
officers should be rótated •.•• AIso,we're developing a
survey qu.èstionnaire.toelicit information at every step of
the process from complainants to see how 'they regard OUr
service •..• But, you know, what bothers me terribly is
police offiêers' training. Training includes the .practice
of learhing t6,throw a person up against ...:a .ca.r,then. into
the backseat. CIt's such inhUmane training. Arid then they
pursue the investigatiCm .•.• ·Often they don't know anything

I about the person. But it's part of their training!

NOR'I'HCOTT:Wh.ere do community"groups standriów?'Sbme are
skeptical ö •• sóme:'Qutwardly ,cri tica.l••.some wait. and see.

GREEN: I ,t:hinkwe'vega;inéd 'enough credibility for people
to give us another chance ..•• That's my perception.

VII'I'A:t.A:Hard to say. What I g'et from tlle guy and gal in
the street is, tha.nksfor hanging in :there.~ ".

GREEN: Yoll know, there were' two crimiriaLcases decided in
'the courts h'ere>:hót.toolong ago. o:Both juriesacqu.it:.t:.edand
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sent notes to the presiding judges saying they were
disillusioned with the police and they believed the officers
were guilty of misconduct and should be arrested. That's
without precedent.

NORTHCOTT: Also, the defections of organizations that had
supported us occurred before the board was reconstituted.
And now you have our chair, Bob Boughton, and Steve Ellison
of Police Accountability on a panel at IACOLE [International
Association of civilian Oversight of Law Enforcement] in San
Diego this fall [1992]! The coalition here is now inviting
the new director to speak. They've invited Ann, Bill, and
others to a meeting. There's now a healthy skepticism in
the coalition .••. Some of the other organizations feel a
little more hopeful about where the board wants to go now.
And they're now willing to tell their folks to file their
complaints.

J
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Wèha.ve had the m'indset thatwe~: paùld, not
trust certain members of the [P.olice ReV"iew
Commission] to give us a fàir hearing •..,That
at least is the positioh that severa.l.accused
officers have taken through their attorneys •
••• During the last six months l'have had' the'
opportunity to listen to a.nd gèt tokhow
several members of the commission. It is my
personal belief that 'all members of the
commission can make fair and impartial
decisions on matters before them •...

... ),~~ .

Therefore I shall support the suspension of
our current lawsuits •.•. I shall work to
insure that we do not "nit pick" regarding
the rules and regulations ••.• We are not the
enemies of the people. We are their
protectors and the commission shares in the
role of protecting the people of this city.
We can and must work together.

Excerpt from a letter, dated
July 17, 1984, to Berkeley
city manager Daniel Boggan,
Jr., from David Elliot,
president of the Berkeley
Police Association
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CHAPTER 7: POLICE REVIEW COMMISSION
BERKELEY, CALIFORNIA

In the late 1960s Berkeley citizens gave answer to the question
"Who should guard the guardians?" in People's Park. Loudly and
in large numbers the citizens gathered in the park to protest the
increasingly violent force used by Berkeley police to quell
political demonstrators. The police command, as well as then
governor Ronald Reagan, answered the question differently,
authorizing massive police sweeps to clear demonstrators from the
park. Those police actions became the catalyst in the creation
of what is today the country's oldest continuously operating
civilian agency "guarding" the actions of police: the Police
Review Commission (PRC).

In response to the sweep of People's Park, the Police Initiatives
Committee was formed. The committee included leaders of the
Black Panther Party and the American civil Liberties Union, as
well as other representatives of the community, including a few
ex-police officers. The committee drafted a voter initiative
calling for residency requirements for police officers;
regulations on the use of firearms by police; city council
approval before the police chief could call in police agents from
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outside Berkeley; and civilian oversight of the police. citizens
voted overwhelmingly to restrict the chief's discretion in
authorizing external police support; and to create an independent
all-civilian agency to investigate citizen complaints of police
mí.aconductn '

That the debate over the exercise of police power was joined in
such a public way -- at the birthplace of Berkeley's Free Speech
Movement -- may explain the democratic nature of the civilian
review process in Berkeley. Each member of the city council
appoints one member tö the PRe. The nine commission members

I' l

elect a chairperson. All complaints are adjudicated in informal
hearings -- open to anyone -- before three-member boards of
inquiry, selected at random from among the commissioners. The
commission's j.urisdiction(to investigate complaints is virtually.

I· . <. • .' • .' ,,' ,I > .~

unlimited -- the PRe will review any valid ,complaint of police
misconduct. The complainant and subject officer may be
represented P¥ cpunsel or by some other representative. At the
conclusion of the hearing ,the board issues. its decision,finding

, ' , : ,._,,) ")<.1

the complaint sustained, not sustained, unfounded, or the
,Of;icer's actions justified. An appeal -- based on new evidence
or a substantial mistake -- will be considered, in open hearing
by the full commission.

'.''1
I..'"

To many of the advocates of the PRe, it i~ ,~he openness of ..the "'C..'.

process that embodies the essential principle and the most
important functionpf a civilian review. agency. Eileen Lun(:i,who
between 1981 and 1990 was an investigator with the PRe and
subsequently the agency's director, describes the hearing process
as

lithe only place in any kind of [police] oversight
" .' ,.';.¡ : ':,' .' ,~' ,__ i

proce.ss wh~r~ the, officer has theopportunitY1:0fafe
his or her ~9cusers .•••. It'sone thing .to make. a
charge ~:n'an·office; itls quite an()theFthing tp give

.,;;,;.
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the complainant a day in court ••. the opportunity to
say to someone in authority, 'This shouldn't happen to
me. '"

A public review process has several important purposes, according
to Luna. The hearing is cathartic. The presentation of evidence
and questioning of witnesses exposes the strengths and weaknesses
of a charge. Credibility is tested. Arline Irlando, a current
and long-standing member of the PRC, adds that the hearing is a
forum where public standards of policing are agreed upon. The
formal inquiry in a hearing room translates into behavioral norms
in the street -- for police officers and civilians. According to
Irlando,

"police officers don't want to appear in a public
process where their actions will be examined.
Conscientious, well-trained police officers -- which
most are -- enter community standards into the equation
of every action in the street. That officer will not
appear before us very often."

When the PRC was introduced, it was considered above the law by
most in the police community -- the product of a counterculture
mentality taken to an extreme. The police union promptly sued;
first, to challenge the abolishment of the police department's
Internal Affairs Bureau (lAB). The union lawyers claimed the
city manager had no authority under an ordinance promulgated by
ballot to dismantle a police department agency. The cour:ts
agreed. without the authority of a charter amendment, the PRC
exists largely as an advisory body subject to the control of the
city manager. The court's ruling meant the authority to
recommend discipline would remain a police matter.

115



Cops versus èivilians

The survival of the Internal Affairs Bureau seemed to sanction a
form of institutional competition -- between the PRe and the lAB
-'- over the investigation of civilian complaints~ The
investigatory function :isbifurcated -"';parallel investigations, <x

are conduetred by the PRe arid the lAB. One process .í.s open; the. ~.
other closed. Upon receipt of a complaint; PRe investigators
notify the police department, which will pursue a parallel
investigation if the complainant wishes, to do so. The PRe.?is not
Ïlotified of complaints filèd with the police ..departmeht. The PRe
reviews the investigatory findings before a public board ,of ...L

inquiry at which parties and witnesses may be called to t.pstlfy.
The lAB conducts closed hearings, at which the complainant is not
present. The PRe's full nine-mémber commission may rehear,: in
public, a case on appeal from the .board of inquiry. The chief of
police reviews the recommendation of thé·departmental review.
The city manager receives the èhief's decision and the PRe's
findings and issues a written decision ~ ,.

o)

The vindication of the lAB's statutory existence marked the
beginning of protracted procedural'contestsover the PRe's
authority.2 Upon learning the date on which the PRe was to issu.e
a 'complaint report to,'the city manaqez., theIAB"WOUld ru.sh its
firidings and recommendations a day ortwoeârlier; then (Claim ,t:t1:ß
PRe findings were improper, subjecting .the accused pOlice of.fioer
to él form of double jeopardy. Eventually the.city manager issued
a rule that· his disposi tionof a complaiht must be bâsedon .."a
review of both lAB and PRe findings. In the early 1970s the PRe
was subject to scores of lawsu'its, bankrolled by. the police
union's seemingly ,limitless budget. The suits claimed that. thé
PRe's boards of inqliiíyc,'iiolatedpersonnel;pri vacy,'laws ;~).:'that
complaint procedures usurped the lAB's statutory authority; that
the PRe's power of subpoena did not apply to police department
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reports; that the PRC had no statutory authority to compel
witness police officers to testify regarding civilian complaints.
The PRC prevailed on the substantive issues in most cases.

Ten years later, according to Eileen Luna, a majority of police
officers· had come to accept civilian review. Police union
warnings that the PRC would eliminate police jobs and obstruct
the enforcement of certain laws proved empty. Testifying in 1983
before the Criminal Justice Subcommittee of the House Judiciary
Committee, Luna reported that cooperation between police
personnel and PRe staffers was the rule, not the exception.3 Her
data indicated the PRC had caused a significant reduction in
excessive force complaints -- a 67 percent drop between 1974 and
1977. Discourtesy complaints had fallen at a similar rate.4

Moreover, the PRC data presented to the House Subcommittee
suggests the PRC caused the police department to clean up its
act. In 1976, the first full year the PRC conducted regular
hearings, the agency sustained 70 percent of the cases it heard;
the police department sustained 4 percent of those same cases.s

In the following years, Luna reported, the PRC sustained between
30 and 40 percent of the allegations that went to a hearing; the
police department's sustain rate for those same allegations
increased steadily, to 28 percent in 1979.6 According to Luna,
throughout her tenure at the PRC -- virtually the entire decade
of the '80s -- the city manager concurred with the PRC's findings
in 90 percent of all cases.7 The IAB also concurred with the
PRC's findings 90 percent of the time. "Why?" asks Luna.
"Because Internal Affairs knew the PRC was there, and knew the
city manager would see both sets of findings simultaneously."
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Can ei vi·lians understand a copI s job?

In Berkeley many of,the policies that govern policebehayiorin
the streets have their origin in PRe hearing rooms. The members
of the COÎlllllission.are.charge'd with the power-and authority ,to
review ,and make recommendations regarding law,enforcement
practices and, procedures "of whatever kind and without
limitation. ,,8 Aré civilians qualified to suggest to police how, J

todo their job? Arline Irlàhdo suggests the civilians serving
on the PRe may be in the best position to make such
recommendations. She' describes. ,the hearing processas Uthe
theater where you see how police actions and policiesrea.lly get
played out in thé community ••.. It's the, adjudication of ..
complaints that. gives rise to 80 percent .öfthe PRe's policy and
practice recommendations." It is only logical, she claims, that
the persons whoinvestigâte~complaints should investigate the
policies that led to ,the behavior that. caused the complaintó

'.'

Irlandó makes the point with an example: While a rookie officer,
h.í.s.gun drawn, was running toward a suspect,. his weapon fire<i
hitting a civilian bystander. Through the hearing procës$it was
discovered that thestandard-dssue Glock semiautomatic pistol ha<i
a notoriously.light "pull weight" .....many Berkeley police
officers had adjusted the trigger actiC:>n.Oftheir handguns to
avoid unintentional discharge. without thepublicheàring lnt.O;
the circumstances of .theshooting -- which invol veda number' of,
violations of procedure on the part of,theofficer)- ....Irlando
doubts that "we would have ever found out about that aspect or
the shooting."Itcost $200,000to replace the department's
handguns, a fractibnof the cost :inciviL damages and pOlice--
community conflict due to an unintentional death caused by faulty
pOlice-issue weapons.
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The PRC has always taken seriously its pOlicy-review function.
The commission's recommendations have been bold and innovative;
and, based on the police department's response, the
recommendations have been sound. Acting on PRC proposals, the
police instituted department-wide training in civil disorder
procedures, as a corrective to the riotous police sweeps of
People's Park; abolished the SWAT team, following a shoot-out
involving the police; and established a program to integrate the
police department, increasing the numbers of women and minority
members. Following the PRC's characterization of the carotid
choke-hold as use of deadly force, the police department limited
the use of the technique to life-threatening situations.

The PRC's policy initiatives have had a measurable impact on the
number of complaints filed with the PRC. In her testimony before
the House Subcommittee, Eileen Luna reported that lawsuits
arising from improper use of chokeholds ceased in Berkeley, but
persisted in other jurisdictions throughout California.9

Complaints regarding improper handling of rape cases were
virtually eliminated following the introduction of a Rape Victim
unit. Moreover, the PRC's proactive approach to resolving pOlice-
community conflicts has an impact beyond a reduction in
complaints. At the urging of the PRC, the police department
created special task forces to increase enforcement of drug
trafficking and prostitution laws, and to respond promptly and
professionally to incidents of street violence and domestic
conflict in low-income neighborhoods. The benefits of this
problem-and-solution approach to citizen complaints sound
strikingly similar to the benefits promoted by the advocates of
community-based policing. As described by Eileen Luna, the PRC's
promotion of good policing

"•••served to improve the citizen's view, particularly
the low-income citizen's view, of police service; and
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to create án;atmosphere,:of.poliOe.".comml.lnity
cooperation ,rather than pØlice7communityopposition ;'.';;')
This change signified t~Oë.botb.police and communí,tYctllat
they~hadless.tofear in terniS of violence from the,
'other Ln the day;,...to,-day.condUbtof police activities. '
The'de-escalation of confrontation and paranoia,
increased,bothoffice::r and ,citizen safety and increased
citizen •.. ;cooperation ih the reduction and solution o'f
crime .",1,0 .(:Cc' '<~

-r

,) r'

Police ôfficersstand, to benëfit directly from the civilian, ,~)
review of,police practices. Thèindividual officer i$;$pared
censure for departmental failures. without understanding to what
extènt police department standards and,procedt.n:'esidictatepolice:i

officèrs' actions and.attitudes, the.imposi tion' of discipline may
do little or nothing-to,prevent future complaints. "Inmany
instances,". attests Luna, "wè foünd out it [wasn't] a problem
with the individUal officér but with departmeht policy."

People's Park twenty years later': a shift in the politics of
civilian :review? .., o'

I.," ~;

In the '1990SYPeople's,Parkis; POpulated,not; byy'political, !2i

acti vistSbut bythehomeless~; Their ,.presence' in, Berkeley ...~.as;
well as the return of. maas protests è)'~'erthe .:dev'elopment,of..:the
park -- hasled to police actions reminiscent in some respects, of
the late '60s and early} 70s: harsh treatmènt o.floiterers, ;
policeS-weeps to clear ¡thé park. As in ,the early •70s, 'police < ., ..

tactics used to maintain order in the streets-~ es;pecially am0l'l:9
a population whose presence appears to defy order -- has revived
the depate ,over whodeternines' .:.:commun:ity:\staIidardS'for,>policing.

\·1",) .~, o'' .,-,)
,. '¡e"')
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Sally Power, the new chairperson of the PRC, suggests a new
standard is needed. A self-described "moderate" -- appointed by
the "most conservative member" of the city council -- Power
contends the PRC has been overly politicized in the past. She
maintains that homelessness and mass demonstrations have again
politicized the PRC, leadi~g to a rush of police misconduct
complaints, most of which are frivolous. The time spent on these
cases diverts attention from more serious complaints. The
commission's composition, in Sally Power's estimation, makes it
difficult to expedite review of complaints that are without
merit. It is inappropriate, in her opinion, that an advocate for
the homeless serves as a member of the commission, an opinion she
claims is shared by the police chief and Berkeley's new city
manager.

Commission member Arline Irlando agrees the politics of
homelessness divide commission members -- and the larger
community. She points out, however, that the commission is often
handed a police misconduct problem "when everyone appears to be
wrong -- the police, the activists, the city •..• " In her long
experience on the commission she has found the hearing process
sensitizes fair-minded people to the sometimes complex context
out of which a complaint arises. within its scope of authority
the PRC has addressed the context in which allegations of police
abuse of the homeless occur. The commission proposed a crowd-
management manual with specific procedures regarding police
interaction with the homeless. The manual sets out police
department directives and city laws on disorderly conduct,
loitering, and harassment, as well as the constitutional rights
of the homeless.

However, bringing "moderation" to the PRC, as envisioned by Sally
Power, raises questions regarding procedures and principles
central to the civilian review process in Berkeley. Is it
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necessary that all complaints go to a hearing board? To what
extent does, or shöuld,the pOlitical orientation of
commissioners inform th$investigation of police misconduct"',
complaints or the review of police policies'? Is there àn...: •.·
appropriate way to "córrect"for the politicizatièm of the
civilian' review board? Sally Power, a proponent of the PRC
civilian :review model, points out that individuals' political
leanings do not appear to compromise the objectivity of the
boå:rds of inqUiry. Yet ,She(coptemds the failure to screen
frivolous complaints can trivialize the process and impede the .
itrvestigation of serious complaints.. A too¡;.,¡iberalcommission,
she argües, has in the past led to cop-bashing and damage to' the"
credibility of the PRC within the community. ,

r,

James Chanin, a member of the original PRC and presently a lawyer
in private practice, reads the role and hist.oryof civilian
review in Berkeley differently. To bypass the hearing process is
to judge a complaint"triviål before the fact. By tacitly "
approving policediscou.rtesYasa minor complaint undeserving of:.
a hearing, the PRComay inadvertently. sanction conduct that
eventually comes before the commission in the' ·form of· more~~)
serious misconduct. The heariIig'is a form of public therapy,
Chanin suggests, wi th important consequences. crtizenand ..police
officer addz'esrstheir' points df view in a hearing room,nót -Ln. ä'

street altercation. As to the charge of pOlice.-;bashing,·Chanin::.
concedes that at times, during. his years on the commission, the
hearing process was "stormy"; but he suggests the intensityuf
emotion reflected the street-level animosity existing between
citizens and police. "That's why," he asserts, ":25,000 vôtedto
abolish the Internal Affairs unit." Chanin argues. the policy' df"
giving a hearing to every complaint is validated in the streets
bf Berkeley: The city has not;:]had to payout in "mega+lawsuits,',':
over policèbrutality incidents; a cop. hasn't been' killed in
Berkeley striee théPRC wåscreated; the.city. has ;;avoided
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discrimination lawsuits by integrating the Berkeley Police
Department. Integration occurred, says Chanin, only because the
PRC was relentless in its review of discourtesy and bias charges;
and because the PRC's Committee to Investigate Racism was
untiring in its efforts to bring more women and people from the
minority· communities onto the police force.

The future of the PRC and civilian review is itself a loaded
political issue for Berkeley. This, according to James Chanin,
is politics of a different order: It speaks not merely to a bias
against "trivial" complaints, but to a challenge of the mission
of a civilian review agency. That commission members possess
political views is a given. Sally Power, employed by the
University of California, owner of the People's Park real estate,
has political affiliations no less so than the commission member
who is an advocate for the homeless. But each commission member
has one vote; all votes are equal. The PRC's operating authority
derives largely from a single person, the city manager. Although
past city managers granted the PRC considerable autonomy, that is
the prerogative of the office. Michael Brown, Berkeley's new
city manager, is in Sally Power's assessment less likely to give
the PRC the autonomy allowed by his predecessors. Power reports
that since Brown has taken office, he has overruled the PRC's
findings more frequently than past city managers. The new city
manager appears to have a vision of the future of the PRC that is
different from its past; and under the city charter he has
considerable influence over how civilian review works in
Berkeley.

This statutory framework, claims James Chanin, exposes a flaw in
Berkeley's civilian review system, the result of a strategic
error made by civilian review advocates in the early '70s. In
anticipation of assuming key roles in city government, the April
Coalition, a group of progressive citizen-advocates, urged the
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Police InitiativesConûnittee to d~feracharteraIiíendment
proposal until the ,coalition had. the power,to craft the
legislation. The c.onunitteéwaited., The é6alition",came to power;:
and despite an' éight-tø~one advaritagé6n ,tlie:"èity: council, 'never
acted to bringthe'PRC, ~ntö' ex:istenceunder thecitY~'chårter.:, ,,'"
Therein lies the tenuousness óf the PRC'sindeperidence~)S'iIice,tñe
PRCis a creation of a city ordinance, its authority is subject
to the superior aüthoritygranted the city manager under ,tne city
charter. As a result, Chanin argues; "the PRCis largely an
advisory body, subjedt,tó the :whimand caprice of ,the city ,
manager; [tne agency] is ónly as, ·fórward~16Qkingås the, city,' s:.':"
executive. " ,

Irideed, the city;managër's politics mayhave.a dir'èct;and '" "
inappropriate,inflüerice on the adjudication of cOmplaints. The'
PRe's administrative staff and its investigators are subject to
the atithority of the city manager: Browndetermines who is.__hir,ed
td investigate complaihts against 'the poiice" and he has, theT'
final review of investigators.'findings~ ,:,;Thls is' not to, suggèst,~
the demise of civiliahreview inBerkeley.~ 'Civilian' oversight öf
the poLd.ce is well established .aa public policy. However, "
according to Chanin, thè PRCis at å watershed. The commuhity
will have to demonstrate its will that civilian review remain'
vigorous. Thus, thé PRC,appears,'still t6 be in 'the process of
institutionalizing itsÉHf 'neårly twenty ye'ars' after its creation.';

) '~

t:~,
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"What one must keep in mind ... is that civilian
oversight ... cannot be described as a powerful
interest group. In order to attain that status, it
must secure for itself independence in form, which is
significantly different from independence of function,
which it has already achieved in varying degrees.

Independence in form means achieving a level of
political strength within and across thevarious groups
that make up the total community. To date, this has
not been explored, let alone attempted. The principal
goal within most civilian oversight movements remains
securing the survival of the idea .... By building a
broader constituency civilian oversight could shed its
dependency on the goodwill of a small group of
political players for its survival. To achieve that
goal, the leadership of the oversight system must plan
a proactive agenda of educating the [community] to the
merits of civilian oversight.

without a concerted effort to ensure civilian oversight
a degree of independence in form, it will remain on
tenuous ground and subject to the whims ofa small group
for its survival. That is .•.unacceptable."

Richard J. Terrill
An excerpt from his article "Alternative
Perceptions of Independence in Civilian
Oversight," Journal of Police Science and
Administration, Vol. 17, No.2, 1990.
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POLICIES AND PRACTICES: RECOMMENDATIONS
, ,
,.,J

The introduction of civilian review of policing involves the
creation of a new civic institution. Its purpose is to increase
accountability .......among all members of a community -- for police
conduct. There are five basic principles on which the civilian
review model is based: (1) independence -- the civilian reviéw
agency is an autonomous entity empowered to administer itself,
independent of the policé department, with a budget adéquateto
perfórm its mandated functions; (2) "civilianization" --
investigative staff and board members are civilian meMersöf the
community; (3) investigatory power -- the civilian agency'ha.s
authority enforced by power of subpoena to conduct independent
investigations of police conduct ; (4) disciplinary/policyand
practice authority -- based on cómplaiht investigations and )
investigations into police department practices,,,the civilian
agency has authority to recommend disciplinary action and to
recommend new or revised pOlicies, practices, rules, and
regulations; (5) public education- ....the civilian review agency
informs and educates. tihe.contmu,n:i,.tyabout the purposes and
procedures of civilian oversight.
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Many civilian review advocates, including professional
administrators, describe a common set of policies and practices
to facilitate the implementation of an effective civilian review
process. Following is a checklist of practices recommended by
civilian review advocates. These recommendations are not
exhaustive; nor are they applicable to every setting in which
civilian review is introduced.

Involve the community in the design, implementation,
and maintenance of the civilian review system. To be
effective a civilian review agency must win approval of
the citizens who will use it.

Ensure quality appointments to administer the agency
and serve on its board. Select individuals -- from a
pool of qualified candidates -- who are of proven
character and competence, with a commitment to the
civilian review system.

Create fair and open procedures for· appointing board
members and hiring staff. Announce vacancies and
application procedures in newspapers serving all
communities. Send announcements to community boards,
civil rights and civil liberties organizations, and
commmunity and civic groups.

Compel cooperation of police officers with civilian
investigations as a condition of employment.

Give the civilian review unit jurisdiction to
investigate all shooting incidents in which a police
officer has fired a weapon. Shooting incidents often
raise issues regarding department rules and procedures,
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which should. be reviewed by an independent
'investigator.

.~~~

Allow the comp l.aânantrto participate in a public ",
hearing on 'his or her complaint. Véracity is tested;
accountability and deterrence are enhanced when
complainant and accused face each other an.d offer their '
testimony under oath before a civilian panel.

Adopt the preponderance of thé evidence standard in
,.adjudicating complaints of po í.í.cemisconduct.

Provide for alternative means of resolving complaints,
in certain lindted circumstances,whe;te, the.reyiew
process incIlidesa public hearing. without··adæquatia
staff and resources the mandatory hearing process can.
rapidly lead to å'case backlog~ Alternative review
procedures include mediation, summary dismissal, 'arid'c,,

final disposition based on a review of the
investigatory, record .'

Provide the review agency with its own. legal
Lawyers 'who prosecute cases for the civilian.
agency should alsö be employed'bytliè' agency.

counsel.
rev-ieVi

~"",'

Provide legal representation to complainants who appear
at investigatory hearings".

Maximize openness in the civilian review process:
Provide public access to complaint hearings and the
review agency's findings,.;,inclUdin.g discipline
recommended and "imposèd~ '

_" .Ji
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Ensure that the review board publishes a report, at
least semi-annually, describing its operations,
policies, and practices, including a breakdown of
complaints filed and their disposition.

Hold regular public meetings that provide civilians and
police officers opportunities to discuss the civilian
review agency's operations, policies, and practices, as
well as police-community relations.

Ensure that personnel and collective bargaining
agreements do not undermine the authority of the
civilian agency's disciplinary recommendations. Post-
disciplinary review and appeal procedures administered
by the police department may invalidate or reduce
disciplinary sanctions imposed upon a police officer.

Establish investigators' compensation scale at least at
parity with the compensation paid police department
investigators. Provide a career track for
investigators, and ongoing training in investigation
methods and techniques. The professionalism of
investigators is critical to the success of civilian
review. Compensation and training must reflect the
value placed on the investigation function.

organize a citizens' task force whose members monitor
all aspects of the civilian review process, including
hearings and public meetings, and provide feedback to
the civilian review agency, legislators, and community
groups.
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APPENDIX: OVERVIEW OF STRUCTURE AND OPERATIONS IN
EACH AGENCY

Civilian complaint Review Board (CCRB)
washington, D.C.
Established 1981, D.C. Code §4-901, et seq.

Independent: Yes.
Executive director appointed
by mayor, with city council
approval.

Board: Yes.
Independent: Yes.
Mayor appoints 3 civilian
members, including
chair; council appoints 2
civilians; chief of police
and police union each appoint
1 member.
Compensation: $100 per meeting.

How many members: 21
(Under amendment to law
effective 7/92;
appointment power
exercised
proportionately)

Investigators: Yes.
Independent: Yes, all civilians;
prior police department affilia-
tion not a bar to employment.
Compensation: $17,340-$43,139 per
year.

How many: 4, plus
supervisor and chief
supervisor.
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Jurisdiction: Investigation of com-
plaints against uniformed officers
regarding harassment, excessive force,
demeaning language. Authority to make
disciplinary recommendations and policy
and practice recommendations.

Police officers in jurisdiction: 4,609.

Subpoena power: Yes.

Procedures: Findings prepared by staff
investigatórs,and presented tobóard, whiëh
conducts public hearings. Recommendations
to chief of police. All CCRB findings and
recommendations are public documents.

Budget (1992): $1,430,000
(for expansion of current staff of
10 to 24; '91 budget was $874,000).

" ",.. ~

Cases received:
1991: 501
1990: 439

Substantiation rate:
For cases received--
1991:4.;9% (25/501)
1990: 1~1% (18/43~),
For cases heard--
1991: 37.3% (2~/~7)
1990: 33.9% (18/53)

I.; " 'c.' '.,;'
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Office of professional standards (OPS)
chicago, Illinois
Established 1974, by general order
of the superintendent of police.

Independent: No. unit of Chicago
police Department. OPS chief of
administration appointed by mayor;
reports to superintendent of police.

Board: No.

Investigators: Yes.
Independent: Yes (no "known"
present/former PD employees), but
former police department affilia-
tion not a bar to employment.
Compensation: $29,448 (level I)-
$39,492 (level IV) per year.

How many: 68

Jurisdiction: OPS investigates al-
legations of use of excessive force
by police officers. OPS also inves-
tigates all shootings in which police
are involved. Jurisdiction has re-
cently been broadened to include com-
plaints arising from domestic violence
incidents.
police officers in jurisdiction: 12,500 (approximately).

Subpoena power: No.
(OPS as police department unit has
access to internal records)

Procedures: FOllowing an OPS investiga-
tion, a sustained complaint is (1) re-
viewed by accused officer's superiors;
(2) reviewed, upon request by the accused,
by a police department complaint review
panel; (3) passed to the superintendent
for imposition of discipline involving a
suspension of 5 days or less; or (4) re-
viewed by the police board if recommended
discipline involves 6-30 day suspension.
Cases involving a recommendation of
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separation from the departm~ntarereferred"
directly to the police board, a 9-member
body appointed by the mayor with city
council approval.

Budget (1991): Approximately $3.5 million.

Cases received:
(OPS investigates excessive force':cases only)
1991: 2,727
1990: 2,476

Substantiation rate:
For casesre.cei ved--
1991: 12.6% (346/2,727)
1990: 7.6% (190/2,476)
For cases reviewed--
1991: 12.2% (346/2,828)
1990: 7.2% (190/2,617)

"
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Office of citizen complaints (OCC)
San Francisco, California
Established 1983, Charter of city
and County of San Francisco, §3.530-2.

Independent: No. OCC is supervised by
the San Francisco police commission, a
five-member body -- appointed by the
mayor -- that also supervises
the San Francisco police Department.
OCC's executive director is
appointed by the police Commission.

Board: No. Hearings conducted by attor-
neys who serve as hearing officers.
Independent: Yes. Not former PD
employees.
Compensation: Hearing officers serve
pro bono.

Investigators: Yes.
Independent: Yes. Charter bars former
uniformed members of SFPD from employ-
ment with the OCC.
compensation: $35,000-$65,000 per year.

Jurisdiction: Investigation of police con-
duct that violates federal, state, local
laws, or police department rules; and
police conduct required by department regu-
lation, but not performed (e.g., neglect of
duty). OCC also has authority to investigate
and make recommendations regarding police
department policies and practices.
Police officers in jurisdiction: 1,845.
Subpoena power: Yes.

Procedures: Following OCC investigation of
complaint, OCC's director issues preliminary
finding, which can be appealed by either
party to a hearing officer, who then conducts
a public hearing. If OCC's director upholds
a hearing officer's sustain disposition, a
disciplinary recommendation is forwarded to
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the chief of police, who can coridüêti:nt'érnal
hearings, where the recommended penalty is
suspension of 10 days or less, or refer cases
involving greater penalties tothé'Pblice
Commission for a hearing. anitsowninitia-
tive OCC can refer a verified complaint to
the Police Commission for hearing.
acc find.ings and recommendations aCre nöt
public documents.
Budget (1991): $1.3 million.

Cases received: '
1991: 1200
1990: 989

Substantiation rate:
For cases received--
1991: 6.6% (80/1200)
1990: 8.9% (89/989)

,J"

For cases reviewed--
1991) S.75% (90/820)
1990: 13.4% (89/664)

.,., . zr
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Independent Review Panel (IRP)
Dade County, Florida
Established 1980, Metropolitan Dade
County Ordinance No. 80-8, §§ 1-12.

Independent: Yes.
Executive director is appointed by
the chief judge of the 11th Judicial
Circuit of Florida.

Board: Yes.
Independent: Yes. 5 board members
are appointed by the board of
city commissioners from list of names
selected by designated community
groups; l board member is appointed
by the county manager.
compensation: None.

Investigators: IRP employs 2 community
relations specialists who review and re-
investigate, when necessary, internal
police department investigations. IRP also
contracts independent investigators when
necessary.
Independent: Yes. Nonpolice background,
though not a bar to employment as community
relations specialist.

Compensation: $30,000-$38,000 per year.

Jurisdiction: Investigation of serious
complaints or grievances concerning the
conduct of any employee, agency, or instru-
mentality of Metropolitan Dade County.
IRP has authority to make recommenda-
tions regarding disciplinary action as
well as policies and practices.

Police officers in jurisdiction: 3,772.

Subpoena power: No.

Procedures: IRP refers complaints for
investigation to the county agency whose
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How many: 2
(community
relations
specialists)



employee is charged with a complaint. "iIf'
the complainant is dissatisfied with the
agency's investigation, IRP conducts an
independent review and investigation. (A
subcommittee considers whether to pursu¢
an investigation even if the complainant
does not wish to do so.) FOllowing review
by an IRP subcommittee, the complaint is
reviewed by the full 6-member panel, after
which members may vote to conclude the mat-
ter, to reinvestigate, or to institute an
expanded panel for further review. All
review proceedings are public. The IRP
reports the panel's ..final disposition of
a complaint, along with disciplinary
recommendations, to the complainant and
to the accused individual ordepartmeht.
Budget (1992): $290,000.

Cases received:
Not available: IRP
serious misconduct
investigated.

reports only those
cases that are

Substantiation rate:
For cases received-- n/a
(IRP reports only complaints reviewed)

"

For cases reviewed--
1990: 10% (2/20)
1989: 21.4% (3/14)

~'''t ,
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Office of xunicipal Investigation (OHI)
Cincinnati, Ohio
Established 1979, City of Cincinnati Ordinance No. 101-1984.

Independent: Yes. OMI is headed by
chief investigator, who is appointed by
the city manager.

Board: No.

Investigators: Yes.
Independent: Yes. Current
investigator of police misconduct
does not have police background;
statute does not bar current or
former police officers from employ-
ment as investigators.
Compensation: $43,000-$49,000 per year.

Jurisdiction: Investigations of serious
misconduct of any city employee. As ap-
plied to police officers, serious mis-
conduct includes use of excessive force
and improper discharge of a firearm. OMI
investigates all "shots-fired" incidents
involving police; also has authority to
make policy and practice recommendations.

Police officers in jurisdiction:
Approximately 1,000.

Subpoena power: Yes.

How many: 1, to
investigate po-
lice officers.
(OMI also employs
an investigator, a
former police of-
ficer, to investi-
gate complaints
against all non-
uniformed city
employees. )

Procedures: Findings of complaint investi-
gation, along with disciplinary recommenda-
tion if complaint is sustained, are forwarded
by OMI to the city manager, who also receives
findings from a parallel investigation conduc-
ted by the police department. City manager's
disciplinary action, if any, is based on re-
view of OMIts and the police department's
investigations.
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Budget (1992): $287,000. ,'"

Cases,received (against
police officers):
1990: 400
1989: 259

Substantiation rate:
For allegations received--
1990: n/a (published data incomplete)
For complaints received --
1989: 10.4% (27/259)

o
·'1' ,;.

For allegati9rlS reviewed!l--
1990: 26% (18/69)
For complaints reviewed -
1989: 31% (27/87)

g £~iC.>

!I OMl changed its method of reporting complail'1tsin, 1~º. It is not clear frÓIß reported data whêthe"
a single complaint reported in 19~9!'light include,more than one allegation.

:~} -u _. _ _. ._ _ _ _ < _ _ ; \-, _ _. ; ~" ,:'. I': _:_.. " ".'.:' '",;Note: OMl referred to the police ·departmerit forinvestigati on371 coirplaihts' in 1990and 145
complaints in 1989. 'p .

" ~,::
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civilian Police Review Authority (CPRA)
Minneapolis, Minnesota
Established 1990, Minneapolis Code
of Ordinances, Title 9, Chapter 172.

Independent: Yes.

Board: Yes.
Independent: Yes. Board appoints execu-
tive director of CPRA. No current or
former police department employees on
board, but such affiliation not a bar
to serving as board member.
Compensation: $50 per diem.

Investigators: Yes.
Independent: Yes. Under statute,
investigators cannot have ever been
a sworn member of the Minneapolis
Police Department.
compensation: $32,625-$43,718 per year.

Jurisdiction: Investigation of police mis-
conduct complaints regarding use of excessive
force, inappropriate language or attitude,
harassment, discrimination in provision of
police services, theft, failure to provide
police protection. The CPRA has implicit
authority to investigate and make recommenda-
tions regarding policies and practices, but
has not yet exercised that authority.

Police officers in jurisdiction: Approxi-
mately 850.

Subpoena power: No; charter makes grant of
subpoena power contingent upon independent
legislative authorization by city council.

Procedures: Where appropriate, complaints
are referred to mediation, with consent of
complainant. Investigation may occur before
or after mediation. Following investigation
complaint may be dismissed on grounds of no
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probable cause, or referred to ..:?hearing if
probable cause determination is made. If
a complaint is sustained after a hearing
before the board, findings and disposition
are forwarded to the chief of.police. ..The
board makes no disciplinary recommendation.
Action taken by the chief must be put in
writing and sent to mayor and CPRA.

Budget (:J,.Q92): $417,000

Cases received:
3/91-11/92: 289

Substantiation rate:
For cases received--
3/91-11/92 :2 ..7% (8/289)~

For cases heard--
3/91-11/92: 30.7% (8/26)

~

c ,"'~--.(

", .

-;

~,:/

~>:LJ ".(.:,~

Of the 289 cases received by CPRA,,61. were dismissed,~rimari lyfor want of jurisdicti?n ~r because
the c~lainant failed to appeàr;~ 7 cases were res6tved through mediation; 59 casés 'are uncÍer ..
investigation or awaiting review as of 11/92. . ..
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Police Review commission (PRC)
Berkeley, California
Established 1973, City of Berkeley Ordinance No. 4644-N.S.

Independent: Yes.
Executive director is appointed
by the commission, with approval
of the city manager.

Board: Yes.
Independent: Yes. All civilians;
each city council member appoints
a member to the commission.
Compensation: $3 per houri up to
$200 per month.

How many members: 9

Investigators: Yes.
Independent: Yes. No former
PD employees (but not disallowed
by statute).
Compensation: $38,748-$60,066
per year.

How many: 3

Jurisdiction: The PRC has authority to
investigate complaints of any nature made
against Berkeley police officers; and to
review police department policies and
practices. The PRC does not make disci-
plinary recommendations, but does make
recommendations regarding police depart-
ment practices and procedures. All PRC
records are public documents.

Police officers in jurisdiction: 182.

Subpoena power: Yes.

Procedures: Where appropriate, cases are
referred to mediation. Following the inves-
tigation of a complaint, a report is pre-
pared setting out the nature of the complaint
and including relevant laws and regulations.
A 3-member board of inquiry, selected at random
from the 9-member commission, conducts a hearing
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and at its conclusion issues a finding" which '
may be appealed to the full commission for re~
hearing. All hearings are public except in
special circillnstances•. The fil)dings·ôf·thØ
commission are fowarded to the city manager, who
issues a decision after reviewing the findings
of the police department's Internal Affairs Bureau,
which conducts a parallel investigatiôh·of com... .
plaints filed with the PRC.

Budget (1992): $318,000.

Cases received:
1991: 106
1990: 99

"l

Substantiation rate:
For cases received--
1991: 17.9% (1.9/106)
1990: 13.1% (13/99)
For cases heard--
1991: 39.5% (19/48)
1990: 22.8% (13/57)

,",
I.-~'
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NOTES

INTRODUCTION
l. "Officers Rally and Dinkins Is Their Target," New York

Times, September 17, 1992, p. Bl.

2. Ibid.
3. Samuel Walker with vic W. Bumphus, "The Effectiveness of

civilian Review: Observations on Recent Trends and New
Issues Regarding the civilian Review of police," p. 3. This
paper was presented at the annual meeting of the American
Society of Criminology on November 7, 1992 [Hereinafter
"Effectiveness of civilian Review"]. Walker is on the
faculty of the University of Nebraska. He is also a member
of the board of directors of the American civil Liberties
Union.

4. Ibid, p , 2.
5. Samuel Walker, "Civilian Review: Facing the New Reality,"

Police Union News, Vol. II, No.5 (December 1991), p. 8.

6. Ibid, p , 7.
7. "Effectiveness of civilian Review," p. 4.

FINDINGS: A SUMMARY
l. A 1979 statistical Study by the Metropolitan police

Department reported that over a fifty-eight-month period
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5.

6.

7.

8.

between 1974 and 1979 the department received approximately
32 complaints a month, or 384 per year, on average. Data
provided to the NYCLU by the Washington, D.C., CCRB
indicates the CCRB received 940 complaints in 1990-1991, or
470 per year, on average. A summary of the police
department data is cited in a report on legislation to
create the CCRB. The report, dated September 10, 1980, was
submitted by David A. Clarke, chairperson of the District of
Columbia City Council's Committee on the JUdiciary, to
members of the council [Hereinafter "District of Columbia
CCRB Legislative Report"].

2. Gabriel Chikes, interview with Robert Perry, November 1992.
Chikes is special assistant to the executive director of the
Washington, D.C., CCRB.

3. A "sustained complaint" as used in this report refers to a
complaint that may include one or more allegations of police
misconduct, at least one of which has been found
substantiated. Where none of the allegations is
substantiated, the complaint is referred to as "not <

sustained." A "sustain rate" refers to the total number of
complaints. sustained in a ratio with the total number of
complaints received. The methods of reporting data vary
greatly. Some agencies report only data on complaints
filed. Others report only data on specific allegations
filed. Still others provide both types of data. '

4. C", '"See San Francisco Office of Citizen/complaints, statistical'
Report for the Year 1990 and 1991.Year-:End StatisticalReport.

See Cincinnati Office of Municipal Investigation, 1990
Annual Report.

Data on cases received and closed is reported in a.booklet
published by the Chicago Police Department's Office 'of
Professional Standards.

See New York City Police Department,civilian Complaint
Investigation.Bureau 1991 Annual Report, p. 15 [Hereinafter
"CCIB 1991 Annual Report"]. '

The types of complaints over which a cí.ví.Lí.an' or polide
department complaint review unit has ..jurisdiction vary
significantly.' Informal procedures for screening complaints
may distort comparisons of the total number of complaints
received. Many civilian review agencies ,haveoperat.ed witl1
grossly inadequate budgets, and with too few investigators
to conduct adequate investigations of complaints received.
Complainants who give. up' on a backlogged system, ..and

'~. '';''. ,;,',. ~~,
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withdraw or never file complaints, also limit the
significance of any measure of complaints sustained.

9. A study conducted by a group of chicago civil rights lawyers
charges the sustain rate for excessive force complaints
reported by OPS is inflated. See Chapter 2, "What is not
reported in the sustain rate."

10. District of Columbia CCRB Legislative Report. See note 1.

11. Ibid.
12. Gabriel Chikes, interview with Robert Perry, November 1992.

See note 2.
13. The Dade County Independent Review Panel (IRP) reports only

serious police misconduct complaints reviewed. Betweeen 1983
and 1990 the IRP sustained 12 percent of 362 complaints. The
Minneapolis civilian Police Review Authority in its first
twenty-one months of operation has sustained 8 of the 289
complaints it has received, or 2.7 percent. However, 61
cases were withdrawn or dismissed for lack of jurisdiction,
and only 26 cases have gone to a full hearing, 8 of which
have been sustained. Fifty-nine cases are pending. After
only twenty-one months it is premature to assess the
agency's sustain rate based on the number of cases received.

14. CCIB 1991 Annual Report, p. 15.
15. Report of the Independent Commission on the Los Angeles

Police Department, 1991, p. 153 [Hereinafter "Christopher
Commission Report"].

16. Christopher Commission Report, p. 153.

17. Ibid.
18. New York civil Liberties Union, Police Abuse: The Need for

Civilian oversight and Investigation, 1990.

19. Report of the National Advisory Committee on civil Disorders
(New York, Bantam Books, 1968) [Hereinafter "Kerner
Commission Report"].

20. Ibid.
21. Ibid., pp. 311-312.
22. Christopher Commission Report, p. iv.

23. Ibid., p. i.
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24. Ibid.
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<,25. Ibid. , p. iv.
;

26. ¡Ibid., p. 1.
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CHAPTER ~: CIVILIAN COMPLAINT REVIEW BOARD
, WASHI~ßTON, ,D ..C.

1. "Mourners Pay Last Respects to Accused Slayer of O,ffleer,",
Washington Post, February 20, 1990, p. A1.

2. "Heroin and the War on Fourteenth street~Nor:thwest; )people
Laughed at the Officer Who Was Shot, '" Washington Post,
February 21, ¡980, p. DC1.

3. "A Message Behind the Outpouring of sentiment for Accused
Slayer," Washington Post, February 25, 1980, p , CL

4 See note 2. ; ;

5. See Police-Communitv Relations in Washington. D.C., a report
prepared by the District bf Columbia Advisory Committee to
the United States Commission on Civil Rights (June 1981),
pp. 4-7 ó

6. "Policing the Police" (editorial),.,washingtonpC>st,May 4,/
1991.

7.I).C. Code, §4-904():».
_"~I <_,

8. See Civilian Complaint Review Board, 1987 Annual Report.
9. e.

"The District's Paper Tiger" (editorial), Washington Post,
August 13, 1991.
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1. r,

10.; Report by Wilhelmina J. Ro l.aœk, chairp'erson, 'Cotnmittee on
the JUdiciary,re Bill 9-433, the "D.C. Civilian CompTaint
Review Board Amendment Act of 1992," p. 2.

11. Ibid. :;, ,J..

12. Unpublished data, reported by the CCRB in summary form to
the NYCLU.

13. Gabriel Chikes, Special Assistant too,the,E:xec:utiv.e'Pirect.o.r
of the CCRB, interview with Robert Perry, November 1992.
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CHAPTER 2: OFFICE OF PROFESSIONAL STANDARDS
CHICAGO, ILLINOIS

1. Flint Taylor, "Proof in Police Failure to Discipline Cases:
A Survey" (Part 2 of 2), Police Misconduct and Civil Rights
Law Report, Vol. 3, No.4, July-August 1990, p. 42.

2. Werner Petterson, "Police Accountability and Civilian
Oversight of Policing: An American Perspective," in
Complaints Against the Police, The Trend to External Review,
Andrew J. Goldsmith, ed. (Oxford, Clarendon Press, 1991), p.
261 [Hereinafter "Petterson"].

3. Petterson, p. 262, citing "Metcalfe Report on the Misuse of
Police Authority in Chicago" (1973), in Public Defender.

4. Ibid.

5. Ibid.

6. Data on cases received and closed is reported in a booklet
published by the Chicago Police Department's Office of
Professional Standards [Hereinafter HOPS Report"].

7. Gayle Shines, interview with Robert Perry, August 1992.
Gayle Shines is the chief administrator of the Office of
Professional Standards [Hereinafter "Gayle Shines
interview"] •

8. Petterson, p. 263.

9. The Chicago Crime Commission's assessments of OPS and of the
Chicago Police Board were included in a position paper
signed on August 3D, 1983, by Warren L. Swanson, a member of
the commission's Police Committee and chairman of the
Mayoral Liaison Subcommittee. The position paper was
transmitted to Robert W. Hallock, with copies to all members
of the Mayoral Liaison Subcommittee.

10. OPS Report.

11. Ibid.

12. civil Rights Study Group, "Proposal: curbing Police
Violence" (Chicago, 1985). The civil Rights Study Group is
comprised of lawyers involved in litigation concerning
police misconduct in Chicago. The above-cited proposal was
published c/o Singer & Stein, Chicago, Illinois [Hereinafter
"Civil Rights Study Group Proposal"].

13. "Cop Brutality: How probers botch cases," chicago Sun-Times,
January 28, 1990, p. 1.
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14. Ibid., p. 8. , '-"'~.""
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15. Memorandum from David Fogel, OPS chief administrator, to
Mayor Harold Washington, re "Proposed Revamping of OffIce of
PrOfessional Standards," October 19, 1987, p. 9 [Herednafter
IIFogel memor-andum" l. ,.

16. Ibid.
17. Ibid., p. 3.
18. Civil Rights Study Group Proposal.
Hl.) Fogel memorandum, Introduèti6n, p. 3.
20. The practice of arresting a victim of police abuse -- so as

to IIjustifyllthe police officerIs conduct and discrêdít the
potential complainant -- is not limited to Chicago. The
practice is widely reported by defense attorneys, as well as
civilian review investigators and administrators. Paul G.
Chevigny, a New York "City attorney (formerly bh the ståff of
the NYCLU), describes the process as follows:

"The charges of disorderly conduct, resisting
arrest, and assault became a familiar refrain
ih my office in cases of false arrest and
brutality. They are the standard 'cover
charges' for such abuses •••• In a
sophisticated police department like New York
City's, police abuses do not usually occur
without criminal charges to cover them, and
nothing can be done about abuses unleSs
something is done about the cover charges.
These charges stand diectly in the way of '
every avenue of redress. If an acquittal
cahnot be, had on a charge of resisting
arrest, there is certainly ho use compläining
of police brutality. Thus nea:rlyevery
police abuse case is first and foremost a
criminal case. II "

", ";.

(Paul G. chevigny, Police Power, Police Abuses in New York J.

City, (New York, Pantheon Books, 1969) p. 25.)
21. Thé NYCLU recognizes the important role civilian review

agencies can play in alerting police departments of officers
who haverëpeatedly abüsed theiràuthority,but is concerned
that an early.warningsystem.that includes unsubstantiated
complaints could jeopa.:rdizepolice. officersi right to due
process. Retaining unsubstantiated complaints in an
officer's pe:rmånëht'I'>erSonnelfilei_ Or recording ih"tne fiîe
that an officer is being monitored OIl the basis of;'nt'ere
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accusations, and later relying upon the unsubstantiated
complaints in making a determination of whether the officer
warrants promotion, raises serious due process concerns.
For this reason the NYCLU would object to a system that uses
unsubstantiated complaints as a basis for punitive action
against police officers.

In addressing the problem of "repeaters," the NYCLU takes
the position that the focus should be on thorough,
aggressive, independent investigations -- which will lead to
a sustained disposition where the evidence exists -- rather
than on internal police department procedures for tracking
allegations of misconduct that are not proven. Contrary to
this position, the police department in New York City, as
well as police departments in a number of other cities, has
elected to create an early warning system with the objective
of counseling and/or disciplining police officers who are
the subject of multiple complaints, including complaints
that are unsubstantiated.

22. Carmen Cristia, deposition transcript, Vasquez v. Reid, No.
90 C 1585 (NDIL), June 19, 1991, p. 41.

23. Gayle Shines interview.

24. Memorandum from Gayle Shines, chief administrator, Office of
Professional Standards, to LeRoy Martin, Superintendent of
pOlice, re Special Project Conclusion Reports (The Burge
Investigation), November 2, 1990, Appendix F, p. 1
[Hereinafter "Shines memorandum"].

25. Shines memorandum, Recommendation for Separation,
October 11, 1991.

26. See e.g., U.S. v. Ambrose, 740 F.2d 505, 521 (7th Ciro
1984); Jones v. City of chicago, 856 F.2d 985 (7th Ciro
1988) [Hereinafter "Jones"].

27. See Jones.

28. Ibid. at 991.

29. Palmer v. City of Chicago, 755 F.2d 564 n.3 (1985).

CHAPTER 3: OFFICE OF CITIZEN COMPLAINTS
SAN FRANCISCO, CALIFORNIA

1. AInitai Schwartz, "Reading Systemic Police Abuses -- The Need
for Civilian Investigation of Misconduct: A Response to
Wayne Kerstetter," in Police Leadership in America, Crisis
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ând öpportunity,William A. Geller, ed. (American Bar
Foundation, 1985)¡ p. 187~ '

2. Ibid.

3. Mary Vail, "Police Review in San Francisco and the Öf.fice of
citizen Complaints: Reform on the Installment Plan," San
Fránciscö Attorney, June-July, 1990, p. 6 [Hereinafter:.
"Vail"].
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4. Ibid. , p , 7.
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16. See note 11, above.

17. See note 5, above.
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19. Vail, p , 7~ See also Flint Taylor , l'proof in
to Discipline Cases: A Survey" (Part 2 of 2)
Misconduct and civil Rights Law Report, Vol.
August 1990, p. 41 [Hereinafter "Taylor"].
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Police
3, No.4, July-
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2O. Ibid., p. 8.

21.Tàylor ;see notè19 ,above!. .,C,,", '"

22 Vail, pp. 11-12.
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23. Vail, p. 6.

24. See note 11, above.

25. Taylor; see note 19, above, citing San Francisco Chronicle
study published May 30, 1990.

26. Vail's views do not necessarily reflect those of her
employer.

CHAPTER 4: INDEPENDENT REVIEW PANEL
DADE COUNTY, FLORIDA

1. Law Enforcement Assistance Administration, u.S. Department
of Justice, Prevention and Control of Urban Disorders:
Issues for the 1980s (1980), p. 8 [Hereinafter "Department
of Justice"]. This report was prepared for the Law
Enforcement Assistance Administration by the Police
Technical Assistance Project, University Research
Corporation, Washington, D.C.

2. Department of Justice, p. 11.
3. Ibid.

4. Ibid., p. 13.

5. Ibid., pp. 15-16.

6. Metropolitan Dade County Independent Review Panel, The First
Three Years, p. 3 [Hereinafter "IRP"]. This report includes
an overview and assessment of the Independent Review Panel's
operations during the three-year period following its
creation in January 1980.

7. Department of Justice, p. 10.

8. Miami Study Team, Miami Report (Washington, Government
Printing Office, 1969), p. 26. This report was prepared at
the direction of the National Commission on the Causes and
Prevention of Violence.

9 . IRP, p. 18.

10. Ibid., pp. 5-6.

11. Independent Review Panel, Status Report, April 8, 1992, p. 1
[Hereinafter "Status Report"].
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Department, August 30, 1991, ,pp. 1-58, [Hereinafter "IRP,
Complaints Filed"].

19. IRP, Complàints Filed.
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22. Chanin is a past recipient of the Tobias Simon Award, given
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26. Ibid.
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l." Cheryl Grant, telephone intèrviewwi th Robert Perryj
November 1992". Cheryl Grânt,wasthe first chief investigator
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4. Minnesota Statutes, Chapter 13.
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3. Testimony of Eileen Luna-Gordinier of the Berkeley Police

Review Commission before the Subcommittee on Criminal
155



Justice of the Hcuse Judiciary commí,ttee{Hearingc:n:.JJse of,
Deadly Fcrce), June 16, 1983, p. 61 [Hereinafter "Luna"].

4. Ibid.

5. Ibid., p. 62.

Ibid., p. 63.

"' \':}' .. - ,,·~i l· \.

6. t> ' (, ',:,~

7. Eile¢rîpuna, :t;el~phcne ..intèrviewi ,with Rotiert Perry, :Octcber,
1992. "

8. city cf Berkeley Ordinance N.o. 4644-1LS ó, § 10 (b) ••

9 :IJuna, p • SS. '.>. ,
('

c

10. Luna, p. 62. o "
I.~ S;}'

C" ;:'
',' C, ..;:....,

..
,'; l, '.. ~...d

C'
v ..;~

,-
" c

)~~¿::."~

¡-:r ' ,-:>~-",:,.,."...-;.,~

'"

"
~"

) J l,

,. 'I, ..,

,~~
,",:'

:¡"c')'"

156'


