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l. INTRODUCTION:

ullies “killed” my girl, was the headline after 12-year-old Maria Herrera hanged herself last April
in her bedroom closet.!

Her mother, Mercedes, says Maria endured constant, cruel harassment from classmates at PS 72 in

Brooklyn, where she was in the sixth grade.

“One of the students cut my daughter’s hair,” she told the New York Post the day of her daughter’s wake.
“They used to call her names. She would come home crying.”

Mercedes reportedly complained more than 20 times to teachers and school officials about the persistent
bullying but they did nothing to stop it. She believes her daughter committed suicide to escape the bullies.

Maria’s case is severe, but not an isolated incident. Bullying and harassment happen every day in
schools across the country, and unfortunately, too little is done to stop it or to give educators and school admin-
istrators the tools they need to prevent it from occurring in the first place. There is a tendency to regard school-
yard bullying and harassment as facts of life, which intensifies the problem. Research shows that bullying is
most pervasive in schools where teachers and students are indifferent to or accept bullying behavior, and where
rules against bullying are not consistently enforced.>

On Oct. 26, 2006, Abdullah Mohammed
was bound and gagged with tape and
locked in a closet where two classmates
battered him with racial and ethnic slurs for
about eight minutes.

It happened in his fourth grade classroom at
Ryder Elementary School in Brooklyn. It
happened with a substitute teacher present.

Abdullah, who was nine years old at the
time of the assault, was born in Yemen. His
assailants shouted slurs to the effect of “go
back to your country, we don’t want you
here.”

The incident only ended after another
classmate asked the substitute teacher to
intervene. It left Abdulla, a quiet child,
emotionally and mentally scarred.

New York City has taken some promising steps to
address this problem, but unfortunately, these efforts have
not met their full potential. In 2004, the New York City
Council passed the Dignity in All Schools Act (DASA),
which requires school officials to record and track harass-
ment incidents and publish an annual statistical summary of
all cases, allowing educators to address persistent problems.
It also requires all teachers, administrators and school staff
to receive regular training on how to prevent and respond to
harassment.

Unfortunately, Mayor Michael Bloomberg opposed
the legislation and vetoed it when it passed, arguing that ha-
rassment is already prohibited and that the legislation ex-
ceeded the Council’s authority. Despite the Council’s override
of the mayor’s veto, the administration has refused to enforce
the law for more than four years.® The ensuing stalemate has
preserved the status quo and stymied important steps to make
schools safe and comfortable for all students. Only recently,
under pressure from a number of afflicted students and com-
munity groups, has the Department of Education (DOE) taken
steps to address this severe problem—uwhile still refusing to
fully implement DASA’s requirements.

This white paper first provides a summary and legal analysis of existing federal, state and New York
City laws that already provide some degree of protection for students against bullying and harassment. It then
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tells the story of the process that led to the
enactment, veto and failure on the part of the
mayor and DOE to implement DASA. Fi-
nally, the report analyzes the recent Chancel-
lor’s Regulation aimed at preventing
bullying and harassment, and concludes that
it falls short of fully protecting New York
City’s youth. Throughout the report, first-
hand accounts of students demonstrate the
consequences of bullying and harassment in
our schools. The stories of the students pro-
filed here, and the countless untold stories,
should serve as a wake-up call to elected
leaders and public school officials that more
must be done to protect our youth in schools.
Our elected leaders have a moral and legal
obligation to ensure a safe and healthy learn-
ing environment. Until meaningful action is
taken, elected leaders both at the state and
local levels fail to meet these obligations. As
these stories demonstrate, youth suffer terri-
bly as a consequence.

Ashanta Woodley, 15, sees
classmates being harassed
everyday. Often the bullies
aim their barbs at her.

“They call me a lot of
names, like fat or fat ass,”
said Ashanta, a 10th grade
student at a Prospect
Heights High School in
Brooklyn. The taunts hurt
and distract Ashanta from
her schoolwork.

“It's like everybody is judging you either by your skin or by
how you look, they find something to bother you with, and
it's annoying,” she said. “Sometimes when | keep focusing
on it, | slip away from my schoolwork so | get low grades.”

II. BACKGROUND:

Bullying and Its Impact

Bullying is a form of harassment at school in which individuals or groups of tormentors prey on a stu-
dent’s characteristics, such as their race, ethnicity, religion, physical appearance, school performance or sexual
orientation. Pervasive harassment and bullying make schools hostile places, undermining students’ ability to
flourish. Students who are routinely harassed and bullied often struggle to develop the self-confidence and so-
cial skills needed to succeed in life.* They become more likely to skip school or perform poorly in class. Bullied
and harassed students are more likely to engage in high-risk behaviors, such as drinking alcohol, smoking ciga-
rettes and fighting.s In the most serious cases, students become violent, contemplate suicide or worse, as
demonstrated by Maria Herrera’s heartbreaking story.

By the Numbers: Statistics

The problem is not confined to schools with any particular demographic. It occurs everywhere and at all
grade levels, though it is most common among middle and high school students.

According to a recent report by the Gay, Lesbian and Straight Education Network, half of nearly 1,600
public school principals surveyed throughout the nation deemed student harassment to be a serious problem in

their schools.¢

» Principals identified harassment as a more serious problem than peer pressure to experiment
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with drugs or alcohol.”

» In 2005, more than one-in-four 12- to 18-year old students reported being bullied at school, according
to a survey by the National Center for Education Statistics.?

» According to GLSEN’s school climate survey, 90 percent of LGBT students reported being verbally ha-
rassed (e.g., called names or threatened) at school because of perceived or actual appearance, gender, sexual orientation,
gender expression, race/ethnicity, disability or religion, compared with 62 percent of non-LGBT students.®

» In one study, for every student who identified as gay, lesbian, bisexual or transgender who reported
being harassed, four straight-identified students said they were the targets of anti-gay harassment.

Bullying in New York State

Bullying and harassment are just as much of a problem in New York State as they are across the rest of
the nation. A 2005 survey of New York State students performed by Harris Interactive found:

» 36 percent of New York students reported
that bullying, name calling and harassment
is a serious problem in school.®

» 55 percent of LGBT respondents reported
that they were bullied or harassed at least
sometimes because of the way they ex-
pressed their gender.2

» 33 percent reported that students were
frequently harassed because they are or were
perceived to be lesbian, gay or bisexual
(while 5 percent identified as being so).2

» 14 percent of students reported being
physically harassed based on their physical
appearance; 7 percent were physically ha-
rassed because of their race or ethnicity.*

NYC Department of Education
2007 School Climate Survey

Mewer o=t or all of
23% the time
29%

Sarne of the
tirne
48%

Percentage of sixth-12th grade students
who reported seeing students
“threaten or bully other students at school”

» A majority (57 percent) of students who experienced harassment or assault at school did not report it to a
teacher, principal or other school staff. Of those who did report harassment, only 38 percent reported that
immediate action was taken by school staff to address the situation. s

The New York City Department of Education’s School Environment Survey Report for 2006-07 also re-
flects widespread harassment and bullying in the schools. According to the survey, 76 percent of sixth to 12
grade students reported seeing students “threaten or bully other students at school.”2¢ Nearly half the students
surveyed said bullying happened “some of the time,” and an additional 29 percent say it happens most or all of

the time.¥
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Existing Legal Protections Against Harassment and Bullying

A patchwork of federal, state and local legal protections are currently available to help address harass-
ment and discrimination in schools. These provisions offer victimized students important legal recourse, but
they have proven insufficient to address the scope of student harassment and bullying, or to provide a meaning-
ful prevention strategy. More must be done locally and statewide to prevent harassment and bullying and to pro-
tect the right of students to attend safe, supportive schools.

What follows is a non-exhaustive list of existing federal, state and local legal protections against harass-
ment and discrimination for students in public schools. It concludes with a brief discussion of why these protec-
tions need strengthening.

Federal Protections

Equal Protection Clause of the 14th Amendment: A
public school has a duty to treat all students equally.
Therefore, a school must treat harassment of black, Mus-
lim, Latino, lesbian, gay, bisexual or transgender students
the same way it treats harassment of all other students,
and the school may not selectively ignore or fail to ade-
quately stop one particular form of harassment.

Jose Santiago,
19, cannot es-
cape harass-
ment. It follows
him from school
to school. He
treats it as a fact

Title VI of the Civil Rights Act of 1964: Any school, pro- of life

gram or activity receiving federal financial assistance—
virtually all schools®*—must prohibit discrimination based
on race, color and national origin.2 When students suffer
harassment and discrimination due to their race, color or
national origin, a school must act to prevent that harass-
ment or be subject to liability.2

“If you're gay,
people don’'t —

have to know. But if they find out, they pick on
you,” said Jose, a student at Morris Academy in
the Bronx. “I've been bullied since | was a little

. kid.”
Title IX of the Education Amendments of 1972:2 Like I

Title VI, Title IX applies to virtually all schoolsz and re-
quires them to take appropriate action to address sexual
harassment and discrimination based on sex, gender iden-
tity and expression, and sexual orientation,2* when such
“conduct is pervasive, severe and objectively offensive —
to the point that it denies the victim equal access to edu-
cational benefits.”2 Title 1X has been interpreted to pro-
hibit harassment of students not conforming to
stereotypical gender norms and harassment of students be-
cause of their sexual orientation.»

Jose has been jumped and beaten at school.
Older students would spread rumors about him
and bombard him with sexually suggestive
taunts. He has received numerous safety trans-
fers in hopes of finding a safe, respectful learn-
ing environment. But everywhere he goes, his
sexual orientation triggers abuse and bias.

State Protections

New York State Human Rights Law (NYHRL):? The NYHRL explicitly prohibits discrimination, including
harassment, in schools based on age, race, creed, color, national origin, sexual orientation, military status, sex or
marital status. While categories such as gender identity and expression are not explicitly included in the NYHRL,2
courts have found that it covers those areas. Similarly, the New York State Civil Rights Law prohibits dis-
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crimination and harassment based on the categories covered under the NYHRL and provides small monetary com-
pensation for victims of such harassment and discrimination.® The NYHRL clearly applies in all public and many
private schools around the state, though certain school districts have recently challenged that application.3

New York State Education Law and
Commissioner’s Regulations: Under
state education law,* as amended by
the Safe Schools Against Violence in
Education Act (SAVE),* the New York
State commissioner of education is re-
quired to and has promulgated regula-
tions to create a system for the annual
reporting of violent incidents in
schools.®* Such incidents include,
among other things, “intimidation
through the use of epithets or slurs in-
volving race, ethnicity, national origin,
religion, religious practices, gender,
sexual orientation, age or disability
that substantially disrupts the educa-
tional process.”3

Jagmohan Singh Premi had his cheekbone
fractured in class—the result of a vicious
blow from a classmate. The attacker had
a key wedged between his knuckles. Fol-
lowing the punch, he tugged Jagmohan’s
beard and struck him in the chest—all for
no good reason, and all as a teacher
watched helplessly.

The attacker had made a pastime of ha-
rassing Jagmohan, a shy young man of the
Sikh faith. He would mock Jagmohan’s
stutter and call him “dirty” and “a terrorist”
“ during their English as a second language
class at Richmond Hill High School in Queens. He would pull Jag-
mohan’s jacket over his head and throw things at the Sikh student.

New York City Protections

New York City Human Rights Law: This law, which applies in all city schools,* prohibits discrimination and
harassment based on an individual’s actual or perceived age, race, creed, color, national origin, gender (includ-

ing actual or perceived sex, gender identity, self-image, ap-
“For too long the powers that be have turned | pearance, behavior or expression, whether or not that
the other way to this phenomenon, which we | gender identity, self-image, appearance, behavior or expres-
know and which they know has existed. For sion is different from that traditionally associated with the
too long too many people in charge, or legal sex assigned to that person at birth),* disability, mari-
supposedly in charge of our schools ... have | tal status, partnership status, sexual orientation, or alienage
viewed this as a phenomena of growing up, or citizenship. ®
as something we can do nothing about and,
therefore, we have to accept it. They have New York City DASA: The New York City Dignity in All
viewed it as such clearly by their inaction and | Schools Act (DASA) mandates a public reporting require-
by their omission.” ment and a school reporting mechanism. As discussed in
—City Councilman Alan Gerson | the following section, those efforts have never been fully
undertaken, leaving city students vulnerable and unsafe.

Analysis: Why Existing Provisions Fall Short

The patchwork of laws and regulations discussed above provide students who face harassment or dis-
crimination in New York’s schools with important legal recourse. But it is clear that too many students still suf-
fer harassment and bullying. The current laws do not provide schools with the tools and resources necessary to
combat systemic harassment and bullying.

Many of the protections outlined above, such as Title VI and Title IX, merely create liability for schools
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after the fact for having allowed harassment to occur and continue unchecked. Different provisions protect dif-
ferent categories of individuals, and provide for different remedies and enforcement procedures, leading to an
inconsistent approach. While victimized students clearly need a way to address these problems when they arise,
our education policy should give school administrators and staff the tools they need to recognize harassment
and bullying and eliminate it before it becomes a serious problem. School officials must have the ability to offer
counseling and mediation services to both the victim and the harasser. Educators and parents must be able to
utilize appropriate disciplinary measures for those who perpetrate harassment, but also be able to prevent it in
the first place. Such a proactive approach would diminish the need for lawsuits, saving school districts money in
the long run.

Moreover, existing reporting requirements are inadequate to ensure full accountability, and leave policy-
makers and the public without a full understanding of the scope of the problem. Most such initiatives, like the
reporting requirements currently in effect at the city and state level, are embodied in regulations, rather than
codified in law, and as such, are subject to change at any time, especially with changes in administration. They
also fail to adequately address the scope of the problem. For example, the state regulation does not require
school districts to create procedures for data collection, which has led to inconsistent practices, or require col-
lection of data concerning harassment based on gender identity and expression.

Anna Maria Thomas, a veteran teacher at Brooklyn
High School of the Arts, realized the depth of the
bias-based harassment at her school after bumping
info a student on the street. She hadn’t seen the
young man in school for a while and asked if any-
thing was wrong.

The student, who is gay, told her that he dropped out
of school after repeatedly being beaten up in the
locker room.

“Like a lot of people, | had thought the fighting in the locker room was just boys being boys,”
she said. “But then | realized that they were attacks on youngsters who were gay or perceived as
gay, and nothing was being done about it.”

Thomas testified at a public hearing when the City Council was considering DASA. She recalled
the testimony of an Asian student who'd been harassed and physically assaulted simply for get-
ting good grades.

“Imagine being bullied because you're considered bright and you work hard,” she said. She be-
lieves the training DASA requires would equip teachers to recognize, stop and prevent bias-
based harassment. She says the law’s reporting requirements would help to hold educators
accountable for harassment occurring in their schools.

“Some people seem to believe that bullying and teasing are just part of growing up,” she said.
“If that's true, then it’s a part of growing up that we could do without.”
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Ill. AREMEDY FOR NEW YORK CITY:
THE DIGNITY IN ALL SCHOOLS ACT

DASA's Overwhelming Support from City Council, Education Experts and Advocates

DASA is intended to provide accountability, training and prevention around bullying to New York City
public school children. This section describes the process by which DASA was enacted, vetoed and reaffirmed
by the City Council, and the steps that have been taken since to address bias-based harassment in New York

City schools.

A report released by the Sikh
Coalition in April 2008 found
that more than half of Sikh
students in the city’s public
schools have been harassed
because of their religion or
national origin.

DASA was first considered by the City Council’s Education Com-
mittee on Oct. 7, 2003.% It received overwhelming support from council
members, education experts, parents, students and advocates. Councilwoman
Eva Moskowitz, the Education Committee chairwoman and a former edu-
cator, heralded DASA as an important means of tracking and monitoring in-
cidents of harassment and bullying in schools; establishing training and
support for school staff dealing with these incidents; and helping to establish
a learning environment where “[n]o student [would] be afraid to go to school
for fear of being bullied or harassed.”*°

DOE representatives** opposed DASA at the hearing, arguing that the issue would be better addressed by
state anti-bullying legislation that was under consideration in Albany,* and that existing laws and regulations al-
ready adequately protected city students.** During the testimony, a DOE representative was unable to state with
certainty whether or not materials distributed to teachers and students stated that harassment based on gender iden-
tity or gender expression is prohibited,* but acknowledged that the system of tracking incidents of harassment and
bullying in the schools was inadequate for determining the scope of the problem.*

Before the Vote

On April 26, 2004, the Education Committee held its second

hearing regarding DASA, at which council members again blasted the
DOE for failing to protect students from bullying and harassment.*®
Councilman Alan Gerson, the lead sponsor of DASA, stated: “For too
long the powers that be have turned the other way to this phenome-
non, which we know and which they know has existed. For too long too
many people in charge, or supposedly in charge of our schools ... have
viewed this as a phenomena of growing up, as something we can do
nothing about and, therefore, we have to accept it. They have viewed
it as such clearly by their inaction and by their omission.”*" A variety
of advocacy groups, elected officials and members of the public also
presented testimony in favor of the measure.

“I have to watch my back every time
| go to school. Sometimes | don't
even go to school for that reason,
or | go really late so no one knows
if I'm coming to school. Sometimes
in class, | don't focus because |
have to watch my back.”

— Jose Santiago, 19, Bronx

The DOE reiterated its opposition to the legislation for the reasons stated at the October hearing, and also
asserted that DASA would be inappropriate on jurisdictional grounds, as outside of the City Council’s authority.*
The agency concluded by labeling the “proposed state and city legislation” as “symbolic legislation with unfunded

mandates and substantial liability.”>
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“There is no excuse for not
taking action to protect our
children in the city while we wait
around for Albany to take

action.”
— Kevin Jennings, GLSEN

Representatives of several state legislators testified that contrary to
the DOE’s position, the city should not wait for the State Legislature to act.>
And numerous council members, including current Speaker Christine
Quinn, as well as members of the public, pointed out inconsistency in the
DOE’s position that the reporting obligations would be burdensome, even
as it simultaneously stated support of similar state legislation.®? As Kevin
Jennings, a representative of the Gay, Lesbian and Straight Education Net-
work (GLSEN), put it: “There is no excuse for not taking action to protect
our children in the city while we wait around for Albany to take action.”3

Finally, students gave testimony about their experiences with bullying and harassment, which were sim-
ilar to the stories described throughout this report. For example, Bo Li and Andy Zhou, students at John Bowne
High School in Queens, testified about being repeatedly harassed and beaten up at school because they are Asian.*
At the hearing, Zhou still had stitches in his forehead from a cut sustained while being assaulted by a fellow stu-
dent outside the school’s cafeteria.® Li testified that school administrators and security had reacted slowly dur-
ing the fight and were hesitant to call an ambulance for Zhou, whose face was covered in blood.* “Now we are
afraid to go to school,” Li said through an interpreter. “We are afraid that one day we might be killed by them. You
never know.”s” Unfortunately, DOE representatives left the hearing before the students spoke.®

The Education Committee unanimously approved DASA,* and the full Council passed it on June 28,
2004, by a 45-3 vote.®! At the time, then-Council Speaker Gifford Miller stated:

We ask repeatedly for the Department of Education to institute a clear uniform pol-
icy on bullying and harassment in the schools. We all know that there is bullying and
harassment in our schools, and this Council does not think that it can legislate that
behavior away. What we do believe is that it is incumbent upon the Department of
Education to have the clear uniform policy and to track where there are incidents and
how to respond to them.5?

On June 28, 2004, the Council sent DASA to Mayor Bloomberg.%

Mayor Bloomberg’s Veto and the Council’s Override

On July 20, 2004, Mayor Bloomberg vetoed DASA, stating:

» Enacting DASA exceeded the Council’s jurisdiction because “I didn't feel comfortable in class,
safety and discipline are “extensively regulated” by state law, the | @nd | think that if you have experi-
state commissioner on education’s regulations and the schools ences and you see discrimination if
chancellor. affects the way you work and the

way you live in school. | never felt
» New York courts have limited the Council’s jurisdiction on completely comfortable with myself
“matters that are ‘strictly educational or pedagogic.”” in the classroom.”

— Renee, 18,

» DASA “is inconsistent with state law that authorizes and di- Jackson Heights, Queens

rects the chancellor to adopt and implement policies to prevent

harassment—which the chancellor has done.”

At a hearing on Sept. 9, 2004, the Education Committee began the process of overriding the veto.® During the hear-
ing, Councilman Oliver Koppell stated that “the mayor’s veto of this particular legislation is almost inexplicable.”®
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Councilman Leroy Comrie testified:

I know for a fact that one of the reasons why the administration doesn’t want to adopt this bill is
that it would triple the amount of reporting of incidents that are happening in the system now ...
and it’s something that | know for a fact, that they’ve been encouraging principals not to report in-
cidents, to suppress problems of harassment, to not deal with the bullying and intimidation that’s
going on in schools, and with schools becoming more diverse in their population. ... It’s important
that we give parents a real option to protect their children by making this reporting clear and visi-

ble.ss

An hour-and-a-half later, the full Council met and voted 44-3 to override the mayor’s veto.” The legisla-
tion instructed that the local law take effect 180 days after its enactment.

The Oversight Hearing

Following reports from advocates that the DOE was ignoring DASA, the Education Committee conducted
an oversight hearing on March 28, 2005.%° The committee asked the DOE to testify about its implementation of
the law. The DOE refused to testify. Instead, it sent a letter to the committee stating:

The Council acted beyond its jurisdiction in passing DASA and overriding the
mayor’s veto, as several sections of the state education law preempt the Council as
a body from dictating the policies set forth in DASA. ... The administration does
not implement illegal statutes, and therefore has no comment on this oversight topic.
DOE will not be attending this oversight hearing.”

The City Council was forced to exercise its seldom-used subpoena power to compel a DOE official to tes-
tify about its refusal to enforce the new law. Councilman Koppell, a former New York State attorney general said,
“[The DOE is] declaring their contempt not only for this Council but their contempt for the rule of law.” ”* Pur-
suant to subpoenas issued to DOE, on April 5, 2005, the committee finally heard the testimony of Rose Albanese-
DePinto, DOE senior counselor for school intervention and development; Connie Cuttle, DOE director of student
engagement; and Michael Best, DOE general counsel.”> Under questioning by Chairwoman Moskowitz, Albanese-
DePinto said that the DOE had not established any “policies or guidelines designed to create an environment for
each school that is free from harassment” though DASA requires it to do so0.” She also testified that the DOE had
not made any changes to the Code of Conduct, provided any regular training or student presentations, or taken any

other steps to enforce DASA.™

“It really took a toll on me, |
started acting out. | was cutting
school and eventually got kicked
out of school ... People don't
realize how harassment affects
people’s lives.”

— Craig, 18, Bronx

Best testified that the DOE was not implementing DASA because
it viewed the legislation as illegal.” He echoed the DOE’s previous tes-
timony and the mayor’s veto message, stating that the DOE believed
DASA to be unlawful for several reasons, including its belief that State
Education Law preempts DASA and that only the chancellor may cre-
ate the Code of Conduct and determine its final content.”” Council mem-
bers expressed frustration that the DOE was refusing to implement DASA
without even seeking relief from its obligations for enforcement in the
court system.™
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The 2007 “Respect for All” Trainings

In 2007, under pressure from community groups and advo-
cates, the DOE began a series of trainings called “Respect for All.” In the 2007-2008 school year
This initiative, which began three years after DASA’s passage, was Respect for All trainings involved
focused specifically on bullying and harassment against LGBT stu- about 300 schools and only 1,053
dents and those perceived to be LGBT. The two-day trainings were a teachers, about 1 percent of the
collaborative effort of five organizations: the Anti-Defamation 80,000 teachers working in the
League, GLSEN, Morningside Center for Teaching Social Responsi- public school system.
bility, Operation Respect and Youth Enrichment Services at the
LGBT Center.

At the heart of DASA is the belief that training all school staff and providing them with the tools neces-
sary to combat harassment and bullying would help to rid schools of this systemic problem. By contrast, the
Respect for All trainings were voluntary,” raising serious questions about the real impact of the program. Dur-
ing the 2007-2008 school year, under the Respect for All Program, only 1,053 teachers and staff were trained,;
about 1 percent of the total number of school teachers in the New York City public school system.&

IV. A Step in the Right Direction: Chancellor’s Regulation A-832

On Sept. 3, 2008, four years after the enactment of DASA, DOE officials, joined by Chancellor Klein
and City Council Speaker Quinn, introduced Chancellor’s Regulation A-832 to prohibit harassment and bully-
ing in city schools, proclaiming that “bullying and harassment impede our students’ ability to learn.”s

The new regulation followed two high-profile attacks on Sikh

students in Queens and pressure from a number of community
“Once in a blue moon | cry ... groups.t2 Unlike DASA, the regulation was created with little public
because | feel that it’s not right to input. Despite the DOE’s testimony that the Council was powerless to
be bullied or harassed, and | implement DASA without holding a public hearing, the DOE itself
should be able to go around my failed to hold a hearing or allow for public comment before introduc-
school without people trying to ing the regulation. At the very end of the drafting process, a small
fight me or trying to label me.” group of organizations selected by the DOE was invited to review a

— Richard, 12, Bronx | semi-final copy of the new regulation. The group was given 48 hours
to respond to the draft regulation. Few, if any, of the group’s concerns

were addressed in the final draft.

Notwithstanding the flawed process, the regulation is an important step forward. It prohibits harassment
based on a student’s actual or perceived race, color, creed, ethnicity, national origin, citizenship/immigration
status, religion, gender, gender identity, gender expression, sexual orientation or disability. It establishes a
process for filing and investigating complaints of bias-based harassment, and it requires distribution of informa-
tion to students and parents annually on the new regulation. The regulation creates a standard form for reporting
incidents and designates one staff member within every school to receive complaints.

Nonetheless, Chancellor’s Regulation A-832 falls short of full enforcement of DASA in several re-
spects. First, DASA prohibits bias-based harassment by any person on school premises or at a school function.
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By contrast, the Chancellor’s Regulation governs student-to-student harassment only. The new regulation does
not cover harassment by school administrators, school safety agents, teachers or other individuals.

Second, DASA prohibits harassment based on a broader set of
factors than the Chancellor’s Regulation. The regulation covers many
of the categories of factors that anti-discrimination provisions rou-
tinely include: actual or perceived race, color, creed, ethnicity, citizen-
ship/immigration, religion, gender, gender identity and expression, ‘that gay guy,” things like that, all
sexual orientation, and disability. DASA goes further, including a stu- | ihe time.”
dent’s actual or perceived religious practice, family composition or _ Robert, 15, Bronx
circumstance, economic circumstance, physical characteristic, med-
ical condition, and school performance, as well as “any other charac-
teristic or reason that has or would reasonably have the effect of substantially interfering with a student’s
educational performance.”® DASA thus offers much broader protection than the Chancellor’s Regulation.
Moreover, the curriculum used in the trainings (which was recently produced by DOE in response to a Freedom
of Information Law request) has continued to focus almost exclusively on harassment against LGBT students,
despite demands from numerous advocacy groups that it be expanded to cover the issue of bias-based harass-
ment more broadly.

“Harassment is something that |
see regularly, almost daily in
school. People say ‘that faggot” or

Third, DASA requires annual reporting—including in a school’s report card—of information on the
number and nature of bias-based incidents broken down by school, district, borough and grade level. Such infor-
mation is supposed to be published on the DOE’s website. According to those present at the press conference
held by the mayor and chancellor announcing the regulation, the mayor announced that public reporting would
occur. However, the regulation includes no explicit public reporting requirements.

Fourth, DASA is very specific in its requirement of trainings on a regular basis for all staff to discourage
development of harassment. But the Chancellor’s Regulation is vague and does not detail whether the annual
trainings will be mandated, or who will be required or requested to attend. This is a key distinction. In order to
change the environment in the schools, all staff and students must be trained in recognizing and preventing bias-
based harassment.

Finally, DASA includes a definition of bias-based harassment

that appropriately balanced the proscription of bias-based harassment
“[A kid who] was supposed to with freedom of student speech and expression protected under the
graduate with me, he left ... I don't | First Amendment.* DASA prohibits conduct or verbal threats, taunt-
really know what happened to him | jng, intimidation or abuse that “unreasonably and substantially” inter-
... They would punch him into the fere with a student’s educational performance or opportunity.® By
walls, spit on him. During class contrast, the Chancellor’s Regulation prohibits written, verbal or
they would say all these names, physical acts that create a “hostile, offensive or intimidating school
throw paper, just say the most environment” or “otherwise adversely affect[] a student’s educational
horrible things. If it was me | would | opportunities.” This definition of harassment is overbroad and could
have died.” infringe on First Amendment speech, with the potential effect of pun-

— Douglass, 20, Queens | jshing the same students that the regulation seeks to protect, such as
students who express an unpopular point of view.”

Many open questions remain, including whether the promised public reporting of incidents will occur,
what percentage of staff will receive training, and whether parents and students will be informed of the regulation
and the procedures for filing a complaint. The NYCLU and a coalition of community groups have filed a series
of Freedom of Information Law requests seeking information on the implementation of the Chancellor’s Regula-
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tion and conducted a survey of students’ experiences. As of the date of publication of this report, results of the
survey are being released and will soon be available online at www.nyclu.org. Results of the FOIL are currently
being compiled and analyzed.

It is clear that the Council’s efforts to address student harassment and bullying were stymied by an unco-
operative administration, largely on grounds of preemption—the argument that such legislation is reserved for the
state and cannot be implemented locally. What was finally put in place through the Chancellor’s Regulation ap-
pears to be at best an incomplete, voluntary system that does not ensure standards of accountability or a level of
training that is adequate to prevent harassment. Advocates fear that these measures will fall short, leaving too
many teachers and administrators ill-equipped to address and prevent harassment, and too many students at the
mercy of bullies.

V. RECOMMENDATIONS

Chancellor’s Regulation A-832 is an empty promise unless it is fully implemented throughout the public
school system. Full implementation is only the first step toward preventing bullying and bias-based harassment
in the city’s schools. If the regulation is to provide students the highest level of protection, then the DOE must
expand and strengthen it. This will not involve drastic measures. A few simple revisions would go a long way
toward fulfilling the regulation’s potential to create respectful, inclusive and safe environments in all city
schools.

Additionally, the DOE must create systems for evaluating the regulation’s effectiveness and tracking in-
cidents of bullying and harassment. Results of these evaluations and data on bullying and harassment incidents
must be disclosed to the public regularly.

We recommend the following to the New York City Department of Education:

Fully implement Chancellor’s Regulation A-832

The DOE must allocate sufficient resources to fully implement Chancellor’s Regulation A-832 in every
public school. The DOE must ensure that all school staff and security officers are properly trained, annually, on
the regulation so they can execute it in their schools. It should establish an audit process to evaluate schools’
progress in complying with the regulation.

Moreover, Respect for All posters, brochures and other materials must be easily accessible and promi-
nently displayed for all students. These materials must be designated as “critical communications” under Chan-
cellor’s Regulation A-633, thus requiring translation into the eight most commonly spoken languages among the
city’s public school students. These translations must be posted and distributed along with the English version
in all schools.

Expand the regulation to include school safety agent-, teacher- and staff-to-student bias-
based harassment

Currently, the regulation only covers student-to-student bias-based harassment. As the results of the sur-
vey released in conjunction with this report show, many instances of harassment concern incidents perpetrated
by school staff, rather than student-on-student harassment. The regulation should therefore be expanded to in-
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clude bias-based harassment perpetrated by educators, school staff and school safety agents.

Clarify and expand the regulation’s student and staff training requirements

Regular and effective training on diversity issues
and on identifying and responding to bias-based harass-
ment is critical to creating a respectful and inclusive cul-
ture in the city’s schools.

The regulation simply states that each principal
must submit “a plan for providing information and train-
ing on this regulation and respect for all [sic] to all stu-
dents and staff annually.” This vague language is
unclear about the kind of training that will be required,
and raises questions as to whether it will be sufficient to
create an inclusive, bias-free learning environment in
schools.

The DOE should adopt the training requirements
as laid out in DASA, which states:

[T]raining shall be given on regular basis to all
pedagogical staff and school safety officers to
discourage development of harassment by (a)
raising awareness and sensitivity of school em-
ployees to potential harassment, and (b) en-
abling employees to prevent and respond to
harassment.s

DASA also calls on the DOE to set guidelines for pre-
sentations to students dealing with harassment issues.
These presentations must be “designed to discourage ha-
rassment by raising awareness and sensitivity of pupils

Lance Hill, a ninth
grade student from
Brooklyn, says
many of his teach-
ers and peers are
indifferent about
the pervasive bully-
ing in his school.

“It's the attitude of everybody does it, so it's not
a big deal,” said Lance. “It’s like, it's an every-
day thing like you brush your teeth and brush
your hair. They're like, ‘Well, everybody gets
picked on.””

Lance says he is continually harassed over his
sexual orientation. The routine harassment,
which includes vicious verbal and physical
assaults, makes going to school a frightening
experience.

“Sometimes | don't even feel like going to
school, | just want to be absent,” he said.

“One time | was late to class and | cut school,
and it sounds bad that this is what | have to do
... but it’s what | have to do because I'm scared
sometimes. |'m too scared for my life.”

regarding potential harassment and fostering empathy and empathetic conduct among students.”® Moreover,
rather than focusing primarily on anti-LGBT harassment, the “Respect for All”” training curriculum must be
adapted and expanded to cover more fully the many forms of bias-based harassment that confront New York

City’s diverse student population.

Implement a process of transparency, accountability and public reporting

The DOE should create a system of full public reporting of incidents and statistics of bias-based harass-
ment, broken down by school, region and type of harassment. Further, in order for such reports to be complete
and accurate, the DOE must thoroughly train its staff and school safety agents on Chancellor’s Regulation A-
832’s requirements to document, investigate and follow up on all incidents of bullying and bias-based harass-

ment.
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