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PRELIMINARY STATEMENT
1
 

 This appeal raises an important question of government accountability: 

whether warrant application materials are judicial documents that courts must 

maintain and must regard as subject to a strong presumption of public access.  This 

question arises against the backdrop of an extraordinarily far-reaching criminal 

investigation into the private electronic profiles of hundreds of New Yorkers.  The 

single affidavit that Facebook seeks through this appeal purportedly served as a 

basis for the issuance of a sweeping set of warrants permitting the Manhattan 

District Attorney to scour through messages, chat histories, photographs, social 

networks, location data, search data, and other private information in 381 

Facebook accounts in connection with allegations of social security fraud and false 

claims of medical disabilities.  (App. 34-43.)  The Manhattan DA subsequently 

charged 134 individuals in connection with its investigation.  (DA Br. at 2.)  

Facebook is challenging the constitutionality of the warrants in a separate appeal 

that has invited much public debate on government intrusion into privacy in the 

digital age.  (In re 381 Search Warrants Directed to Facebook, Inc. and Dated July 

23, 2013, Index No. 30207-13.)     

                                                           
1
 Citations to “App.” refer to the Appendix of Appellant Facebook, Inc., 

filed on September 2, 2014, in this appeal.  Citations to “Facebook Br.” refer to the 

Opening Brief of Appellant Facebook, Inc. filed on September 2, 2014, in this 

appeal.  Citations to “DA Br.” refer to the Brief for Respondent filed in this appeal.   
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 The circumstances that led to this appeal are unusual.  On June 23, 2014, 

upon the application of the Manhattan DA, the trial court ordered the unsealing of 

the search warrants and the supporting affidavit (“Affidavit”), finding that the 

disclosure “would be in the public interest.”  (App. 189-190.)  Despite this order, 

Facebook was informed by the court clerk that the Affidavit was in the control of 

the Manhattan DA and not in the court files – thus forcing Facebook to file a 

motion to compel its disclosure.  (App. 191-200.)  The trial court denied this 

application on August 13, 2014, holding, without acknowledging the First 

Amendment or common law right of the public to access judicial records, that the 

Affidavit is not a part of the public record and not available to the public until the 

Manhattan DA discloses it in the pending criminal proceedings or unless it is 

obtainable through the Freedom of Information Law.  (App. 8-9.)  The court also 

found that the privacy interests of the remaining unindicted individuals outweighed 

Facebook’s interest in accessing the Affidavit.  (App. 9.) 

 The New York Civil Liberties Union submits this brief as Amicus to 

underscore the public’s interest in reviewing the affidavit that led to the broad 

search and to oppose the notion that warrant application materials are not judicial 

documents simply because the trial court fails to maintain copies in its files.
2
  The 

                                                           
2
 Amicus NYCLU is a non-profit, non-partisan entity dedicated to the defense 

and protection of the civil rights and civil liberties.  The NYCLU has been 

involved in efforts to ensure that judicial and other government proceedings and 

2



 

  
 

trial court’s reasoning and the Manhattan DA’s arguments on appeal turn on its 

head the principle of government transparency.  Warrant application materials are 

judicial documents that courts should maintain in their files.  The fact that the trial 

court did not do so here does not make the Affidavit a record that belongs solely to 

the Manhattan DA where, as here, the affidavit was an instrumental piece of 

evidence upon which the court based its decision.  Warrant application materials 

are judicial documents to which the First Amendment and common law rights of 

access apply, and the trial court erred in failing to address the disclosure of the 

Affidavit under the strong presumption of access that applies under these doctrines. 

ARGUMENT 

 

I. WARRANT APPLICATION MATERIALS ARE JUDICIAL 

DOCUMENTS. 

 

The trial court erred in holding that the Affidavit, which it relied on to issue 

the warrants, is not a public record and only available through a FOIL request to 

the Manhattan DA.   (App. 8-9.)  Warrant application materials that are reviewed 

and relied on by the courts to issue warrants are judicial documents that should be 

maintained in court files – not documents that belong to the Manhattan DA to do as 

it wishes.  The fact that the trial court failed to retain a copy of the Affidavit in its 

files in this case does not mean that it is not a judicial document. 

                                                                                                                                                                                           

records remain open to public scrutiny. A fuller statement of interest of Amicus 

Curiae appears in counsel’s affirmation submitted in connection with the motion 

for leave to file this brief.   
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A. Warrant Application Materials Are Judicial Documents That 

Should Be Retained By the Court. 

 

“Judicial documents” are defined as documents submitted to courts that are 

“relevant to the performance of the judicial function and useful in the judicial 

process.”  Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 119 (2d Cir. 2006) 

(internal quotation marks omitted).  Warrant application materials are indisputably 

relevant to the performance of the judicial function:  the Fourth Amendment and 

Article I, section 12 of the New York State Constitution require judges to rely on 

the warrant application materials in order to determine probable cause for a 

warrant.  A warrant is, of course, a judicial document.  See In re Sealed Search 

Warrant, No. 04-M-370 et al., 2006 WL 3690639, at *2 (N.D.N.Y. Dec. 11, 2006) 

(holding that “warrants and orders are documents representing decisions by judges 

and are, therefore, quintessentially judicial documents,” and also holding that 

warrant application materials are judicial documents as they are “relevant to and 

useful in the judicial process.”). 

Given the centrality of warrant application materials to the judicial function, 

the trial court erred in failing to maintain a copy of the Affidavit as part of its court 

files.  The New York State Criminal Procedure Law contemplates that material that 

serve as bases for warrants should be made part of the court record.  Under CPL 

690.36, for example, oral applications for warrants must be recorded and filed with 

the court within twenty-four hours of the issuance of the warrant.  N.Y. C.P.L. 

4



 

  
 

690.36(3).  Under CPL 690.40, when an oral examination is offered in support of a 

search warrant application, such examination “must be either recorded or 

summarized on the record by the court.”  N.Y. C.P.L. 690.40(1).  The legislative 

purpose of this recordkeeping requirement is the “assurance of the regularity of the 

application process” and “preservation for appellate review of the grounds upon 

which a search warrant is issued.”  People v. Taylor, 73 N.Y.2d 683, 688-89 

(1989).   

While the CPL provision relating to the return of the warrant does not 

explicitly require the filing of the application materials, C.P.L. 690.50(5), that 

silence can hardly be mistaken to support the Manhattan DA’s view that therefore 

“the affidavit underlying the warrant remains in the files of the prosecution, not the 

Court.”  (DA Br. at 9.)  It would make no sense for New York State to require 

recordkeeping of oral applications for “assurance of the regularity of the 

application process” and “preservation for appellate review,” Taylor, 73 N.Y.2d at 

689, but not for written applications for warrants.   Id. (holding that neither goal 

was met where warrant application was “not kept as an official court record, with 

the safeguard attendant upon preserving such records for purposes of legitimate 

challenge to the warrant or appellate review”).   The Supreme Court of Vermont, in 

construing its own criminal procedure law that, like New York’s, does not 

explicitly require the filing of written warrant affidavits, held that warrant 

5



 

  
 

application materials are nonetheless court records because they are part of a legal 

process before the court and because the law evinced the assumption that warrant 

application materials be filed with the court.  See In re Sealed Documents, 172 Vt. 

152, 158-59, 772 A.2d 518, 524-25 (2001). 

Beyond the CPL, the trial court must maintain warrant application materials 

in its files in the interest of judicial integrity and fairness of the criminal justice 

system—as the highest courts of two states found in invalidating their lower 

courts’ practice of delegating the retention of warrant application materials to law 

enforcement.  See People v. Galland, 45 Cal. 4th 354, 368, 197 P.3d 736, 745 

(2008) (holding that “a sealed search warrant affidavit, like search warrant 

affidavits generally, should ordinarily be part of the court records that is 

maintained at the court”); Anderson v. Taylor, 149 P.3d 352, 358 (Utah 2006) 

(requiring all magistrates issuing search warrants to retain in their custody copies 

of search warrants and supporting material).  First, maintaining warrant application 

materials as part of court files preserves the integrity of the court record.  See 

Anderson, 149 P.3d at 358.  Second, it “eliminates the need for time-consuming 

and cumbersome record-authentication procedures.”  Galland, 45 Cal. 4th at 368, 

197 P.3d at 745.  Finally, it reduces the possibility that affidavits and other court 

records are mishandled or even altered without detection, thus threatening the 

criminal defendants’ right to a fair trial and fair appellate review.  See Anderson, 
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149 P.3d at 358; Galland, 45 Cal. 4th at 359, 197 P.3d at 739 (noting that search 

warrant affidavit portion in custody of the police department was destroyed prior to 

completion of appellate review).  As the Supreme Court of Utah pronounced: 

“The policy [of turning over custody of warrant application materials 

to law enforcement without securing copies] is sound only if we may 

confidently assume that law enforcement always acts with complete 

honesty, integrity, and competence.  Unfortunately, it is much more 

likely that even the most honest and well-intentioned officer will 

occasionally make mistakes in handling, preserving, and filing the 

warrant documents.  Were it not so, there would be no need for a 

warrant requirement at all.”   

 

Anderson, 149 P.3d at 358. 

The Manhattan DA implies that it is the regular practice of Manhattan 

criminal courts not to retain written warrant application materials.  (DA Br. 

at 8, n.4.)  This is troubling.  This Court should make clear that warrant 

application materials are judicial records and that trial courts must maintain 

a copy of the materials in their files.
3
 

                                                           
3
 A policy of retaining warrant application materials would bring the 

Manhattan courts in line with other jurisdictions, including other state and federal 

courts.  See, e.g., Fed. R. Crim. Pro. 41(g); In re Sealed Documents, 172 Vt. at 159; 

Fenstermaker, 515 Pa. at 509; Galland, 45 Cal. 4th at 368; Anderson, 149 P.3d at 

359.  Indeed, based on information from court staff and on belief, the Criminal 

Courts of the City of New York in Queens County, Richmond County, and Kings 

County number and inventory warrant application materials when they are 

submitted and the clerk’s office retains such materials after the warrant is returned.  

The public may access those materials with an unsealing order.   
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B. The Trial Court’s Failure to Maintain a Copy of the Affidavit in 

Its File Does Not Undermine Its Status as a Judicial Document. 

 

This Court must reject the Manhattan DA’s argument that because the 

trial court failed to maintain a copy of the Affidavit in its files, it is not a 

judicial document.  Whether a document is a judicial document should not 

be determined by whether a judge retained a copy of a particular document, 

but by whether it is a document submitted to the judge and relied on by the 

judge in the course of a judicial act.  A judicial act is a judicial act even if no 

docket number attaches to it, even if records are not placed on file with the 

clerk’s office, and even if it took place in an ex parte proceeding.  See Stump 

v. Sparkman, 435 U.S. 349, 360 (1978) (holding that judge’s approval of a 

petition was a judicial act even if the petition was not given a docket 

number, not filed with court, and approved in an ex parte proceeding); see 

also In re Sealed Search Warrant, 2006 WL 3690639, at *2 (holding that 

search warrants are “quintessentially judicial documents” even though 

decided in an ex parte proceeding); United States v. all Funds on Deposit at 

Wells Fargo Bank, 643 F. Supp. 2d 577, 583 (S.D.N.Y. 2009) (holding that 

“affidavits in support of seizure or search warrants are central to a court’s 

probable cause determination” and thus “clearly fall within the definition of 

‘judicial documents’”).  
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The Manhattan DA’s argument to the contrary is illogical.  Under the 

Manhattan DA’s theory that documents not retained with the court are not judicial 

documents accessible to the public, a court could shroud its actions in complete 

secrecy simply by deciding that it will not keep a copy of any paper that it relies 

on, even motion papers that have been recognized as judicial documents subject to 

public access.  See Lugosch, 435 F.3d at 121; Mosallem v. Berenson, 76 A.D.3d 

345, 349 (1st Dep’t 2010).  Whether a document is a judicial document or not 

should not depend on the vagaries of the practice of the court in question and 

should not result in a different outcome based on whether a document is submitted 

to a judge in Manhattan or across the river in Brooklyn or Queens.  See supra, n.2.  

Warrant application materials like the Affidavit are judicial documents regardless 

of whether a court physically maintains copies in its files.
4
    

II. THE FIRST AMENDMENT AND COMMON LAW RIGHTS OF 

ACCESS APPLY TO WARRANT APPLICATION MATERIALS. 

 

New York courts have long recognized broad First Amendment and 

common law rights of the public to access judicial proceedings and documents.  

See Mosallem, 76 A.D.at 348-49; Danco Labs. v. Chemical Works of Gedeon 

                                                           
4
 The Manhattan DA cites a footnote in Newsday, Inc. v. Sise, DA Br. at 9, 

in which the Court of Appeals stated that jurors’ names and address were not 

judicial records because they were not “entered into evidence or filed in court.”  71 

N.Y.2d 146, 153 n.4 (1987).  This line could not be interpreted to mean that 

whether a record is a judicial document should be determined by whether a 

particular document was filed in court, rather than by reference to whether it is a 

document relevant to the performance of the judicial function.   

9



 

  
 

Richter, 274 A.D.2d 1, 6 (1st Dep’t 2000).  Such openness is instrumental to the 

American system of governance as it “serves to ensure that the individual citizen 

can effectively participate in and contribute to [the] republican system of self-

government.”  Globe Newspaper Co. v. Superior Court for Norfolk Cty., 457 U.S. 

596, 604 (1982) (finding First Amendment right of the public to access criminal 

trials); see also Nixon v. Warner Commc'ns, Inc., 435 U.S. 589, 598 (1978) 

(holding that the common law right of access serves such interests as the “citizen’s 

desire to keep a watchful eye” over its government).  The purpose of the First 

Amendment and common law rights of access is served by recognizing that these 

rights attach to warrant application materials. 

A. The First Amendment Right of Access Attaches to Warrant 

Application Materials. 

 

Whether the First Amendment grants the public the right to access a 

particular type of judicial record is rooted in considerations of experience—the 

tradition of accessibility by the public—and logic—the positive contribution that 

public access will have in the functioning of the particular process.  Press–

Enterprise Co. v. Superior Court, 478 U.S. 1, 10-13 (1986) (“Press–Enterprise II”) 

(finding First Amendment right to access transcript of preliminary hearings); 

Matter of Associated Press v. Bell, 70 N.Y.2d 32, 38 (1987) (recognizing First 

Amendment right to access suppression hearings).  Both experience and logic call 

for the First Amendment right of access to attach to warrant application materials.   

10



 

  
 

Historical practice favors public access to warrant application materials.  

The history of public access to criminal proceedings dates from before the 

founding of the country.  Richmond Newspapers v. Virginia, 448 U.S.555, 569-72 

(1980).  While by necessity the warrant application proceeding itself has not been 

open to the public, “search warrant applications and receipts are routinely filed 

with the clerk of court without seal” after the warrants’ execution.  In re Search 

Warrant for Secretarial Area Outside Office of Gunn, 855 F.2d 569, 573 (8th Cir. 

1988) (finding First Amendment right of access to warrant application materials); 

see also In re Search Warrants Issued on Apr. 26, 2004, 353 F. Supp. 2d 584, 589 

(D. Md. 2004) (noting that sealing of search warrant materials was traditionally an 

extraordinarily action, becoming routine only since the 1990s).  

Moreover, public access to warrant application materials contributes 

positively to the functioning of the criminal justice system.  It is well established 

that “[p]ublic scrutiny of a criminal trial enhances the quality and safeguards the 

integrity of the factfinding process,” “fosters an appearance of fairness, thereby 

heightening public respect for the judicial process,” and “permits the public to 

participate in and serve as a check upon the judicial process.”  Globe Newspaper, 

457 U.S. at 606.  Public scrutiny of warrant application materials has the same 

salutary effect as public access to criminal trials.  See Gunn, 855 F.2d at 573 

(“[P]ublic access to documents filed in support of search warrants is important to 

11



 

  
 

the public’s understanding of the function and operation of the judicial process and 

the criminal justice system and may operate as a curb on prosecutorial or judicial 

misconduct.”).   

Indeed, as one New York court readily recognized in ordering public filing 

of warrant application materials with only limited redactions in that case, “[t]he 

issuance of search warrants is a significant feature of the criminal justice system 

which is susceptible to misapplication.”  In re John Doe P’ship, 145 Misc. 2d 783, 

787 (Sup. Ct, Westchester Cty. 1989).  The secrecy of the initial warrant 

application proceeding gives “particular value and significance” to later public 

scrutiny of the actions of the prosecutor and the judge.  Bell, 70 N.Y.2d at 38 

(applying First Amendment right of access to suppression hearings because they 

“frequently challenge acts of the police and prosecutor”).  This is particularly true 

in the digital age, where access to warrant application materials would give the 

public a way to learn about, and serve as a check on, law enforcement’s use of new 

technologies that enable previously unimagined levels of intrusion on privacy.  

The context of this case illustrates the value of public scrutiny of warrant 

application materials.  Because of the sweeping scope of the warrants issued as a 

result of the Affidavit and the relative novelty of such a broad electronic search, 

Facebook’s appeal on the constitutionality of the warrants has generated significant 

12



 

  
 

media interest and public concern.
5
  The Manhattan DA’s refusal to disclose the 

Affidavit, which contains its justification for the search, has only sowed distrust – 

for while “[p]eople in an open society do not demand infallibility from their 

institutions, . . . it is difficult for them to accept what they are prohibited from 

observing.”  Richmond Newspapers, 448 U.S.at 572.  Disclosure of the Affidavit 

would serve the ends of democratic accountability by allowing the public to have a 

fully informed discussion of the prosecutorial and judicial conduct at issue in that 

appeal. 

To advance the goals of public accountability and transparency, this Court 

should hold that the First Amendment right of access attaches to warrant 

application materials after the execution of the warrant.
6
  Any request for public 

                                                           
5
 See, e.g., James McKinley, “Facebook Lawsuit Over Search Warrants Can 

Proceed, a Court in Manhattan Rules,” N.Y. Times, Sept. 15, 2014, 

http://www.nytimes.com/2014/09/26/nyregion/facebook-suit-over-warrants-can-

proceed-court-rules.html; Kashmir Hill, “Facebook Calls Foul on New York 

D.A.’s Secret Seizure of 381 Disabled Retirees’ Photos, Likes, Private Messages,” 

Forbes, June 27, 2014, 

http://www.forbes.com/sites/kashmirhill/2014/06/27/facebook-fighting-secret-

warrant/; Jon Campbell, “NYCLU Weighs In On Facebook Search Warrants in 

New York Court,” Village Voice, Aug. 11, 2014, 

http://blogs.villagevoice.com/runninscared/2014/08/nyclu_is_weighing_in_on_fac

ebook_privacy_in_new_york_court.php. 
6
 The First Department’s conclusion to the contrary with respect to the 

materials in issue in In re Newsday v. Morgenthau, 4 A.D.3d 162 (1st Dep’t 2004) 

was incorrect, and not precedential in light of the Court of Appeals opinion holding 

that the court lacked authority to decide the issue in that case.  See In re Newsday 

v. Morgenthau, 3 N.Y.3d 651, 652 (2004).   
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disclosure should be measured against the strong presumption in favor of access 

erected by the First Amendment doctrine.  See infra, Part III. 

B. The Common Law Right of Access Attaches to Warrant 

Application Materials. 

 

In addition to the First Amendment, it is “beyond dispute” that New York 

recognizes a broad common law right to inspect and copy judicial records.  See 

Mosallem, 76 A.D.3d at 348 (internal quotations omitted).  New York courts look 

to federal law for the scope of this right.  See Danco Labs., 274 A.D.2d at 6-7 

(citing federal law); People v. Burton, 189 A.D.2d 532, 535-36 (3d Dep’t 1993) 

(looking to federal decisional law for scope of common law right).  This Court 

should hold, consistent with decisions of other courts, that the common law right of 

access attaches to warrant application materials after the execution of the warrant 

because they are judicial documents.  See, e.g., Matter of Search of 1638 E. 2
nd

 

Street, Tulsa, Ol., 993 F.2d 773, 775 (10th Cir. 1993); Baltimore Sun Co. v. Goetz, 

886 F.2d 60, 63-64, 65 (4th Cir. 1989); Com. v. Fenstermaker, 515 Pa. 501, 512-

13, 530 A.2d  414, 420 (1987).   As with the First Amendment right of access, 

under the common law right of access any request for disclosure should be 

reviewed with a presumption favoring access.  See infra, Part III.  
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III. THE TRIAL COURT ERRED IN FAILING TO ORDER 

DISCLOSURE OF THE AFFIDAVIT. 

 

 Although the common law and First Amendment rights of access are both 

qualified, the trial court here failed to even acknowledge these rights, much less to 

undertake the analysis required by those doctrines.  The First Amendment requires 

that any order denying access be narrowly tailored to serve compelling objectives.  

See Danco Labs., 274 A.D. 2d at 6.  The common law right of access imposes a 

presumption in favor of public access, and requires those seeking secrecy to show 

that the public’s right of access is outweighed by competing interests.  See Burton, 

189 A.D.2d at 535-36; see also In re Sealed Search Warrant, 2006 WL 3690639, 

at * 3 (holding that presumption of access “carries the maximum possible weight” 

for warrant application materials because they adjudicate Fourth Amendment 

rights). The court must make specific judicial findings regarding sealing and 

consider less drastic alternatives to sealing the records which would adequately 

serve competing interests.  See Burton, 189 A.D.2d at 536. 

 Here, the lower court’s analysis failed both the First Amendment and the 

common law standards.  The trial court’s denial of Facebook’s motion to unseal 

was based on the view that the Affidavit was not a public document because it was 

in the prosecutor’s file and upon its finding that the Affidavit “has not yet even 

been disclosed to the defendants in [the criminal] proceeding.”  (App. 9.)  This 

conclusory statement does nothing to explain what interests in the ongoing 
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criminal proceedings compete with the public’s interest in accessing the records.  

Tying the First Amendment and common law rights of access to discovery in a 

criminal proceeding as a categorical matter is unfounded, and the Manhattan DA 

cites no case or other authority for this proposition.  Under such a rule, warrant 

application materials would be publicly disclosed only if an investigation turns into 

a prosecution, and only if that prosecution reaches discovery and motion practice.  

Warrant materials would not become available to the public even after the end of 

an investigation, or after a plea or a conviction.  Cf. e.g., United States v. Bus. of 

Custer Battlefield Museum & Store, 658 F.3d 1188, 1193 (9th Cir. 2011) 

(recognizing common law right of access to warrant application materials after an 

investigation has been terminated); In re Application of Newsday, 895 F.2d 74, 78-

79 (2d Cir. 1990) (same, after a plea).  Worse still, innocent people whose property 

was searched or seized and were not prosecuted, or whose cases were dismissed, 

would never find out why they were subjected to such government intrusion.  See 

In re John Doe P’ship, 145 Misc. 2d at 787 (in ordering disclosure of warrant 

application material with limited redactions, noting that “[w]here no indictment 

follows [a search], the public cannot know whether the search warrant was 

properly issued unless its basis, the application, is open to scrutiny.”). 

The warrants in this case were executed over a year ago.  (Facebook Br. at 

13.)  One hundred thirty-four individuals were indicted in connection with the 
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investigation (DA Br. at 2); at least seventy-nine people have pleaded guilty (App. 

203, n.1); and at least eight people have had their criminal cases dismissed.
7
  The 

criminal proceeding has been a subject of major news headlines.
8
  There is no 

justification for maintaining blanket secrecy over the warrant application materials. 

Finally, to the extent that the court was concerned about the privacy of 

unindicted individuals, the trial court failed to consider alternatives to complete 

sealing that is available to it.  Redaction, for example, would have been a 

reasonable alternative to address any privacy concerns.  See Matter of John Doe 

P'ship, 145 Misc. 2d at 789-90 (ordering the warrant application to be publicly 

filed with limited redactions for the names of individuals).   

 What the public deserves to know in this case is what basis the trial court 

had for authorizing the Manhattan DA to rummage through the personal 

communications, photos, location information, search history, and other private 

information of individuals associated with 381 Facebook accounts.  This Court 

                                                           
7
 According to media accounts, at least eight people have had their cases 

dismissed because the prosecutors learned that those individuals did indeed have 

mental disabilities.  See, e.g., James C. McKinley, “Judge Drops Charges for 8 in 

an Inquiry on Benefits,” N.Y. Times, Aug. 21, 2014, 

http://www.nytimes.com/2014/08/22/nyregion/judge-drops-charges-for-8-in-an-

inquiry-on-benefits.html.   
8
 See, e.g., William K. Rashbaum & James C. McKinley, “Charges in 106 in 

Huge Fraud Over Disability,” N.Y. Times, Jan. 7, 2014, 

http://www.nytimes.com/2014/01/08/nyregion/retired-new-york-officers-and-

firefighters-charged-in-social-security-scheme.html; McKinley, Aug. 21, 2014, 

supra.   
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should hold that the strong presumption of access under the First Amendment and 

common law applies and that the arguments set forth by the Manhattan DA do not 

justify withholding the Affidavit from public scrutiny.   

CONCLUSION 

 

 For these reasons, this Court should reverse the order of the trial court 

denying Facebook’s motion to disclose the Affidavit and remand with an order that 

the Affidavit be filed in the open record with redactions to be determined by the 

trial court, if necessary.  This Court should further enter any orders as necessary to 

make clear to the lower courts that copies of warrant application materials must be 

maintained in the court record. 
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