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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 17
---------------------------------------------------------------------------)(
BROADWAY TRIANGLE COIVIMUNITY COALITION,
et al., Index No.

112799/09Plaintiffs- Petitioners,

-against-

MICHAEL BLOOMBERG, et al.

Defendants-Respondents.
---------------------------------------------------------------------------)( ~

c=I ..

PLAINTIFFS' PRE- HEARING BRIEF
IN SUPPORT OF MOTION FOR PRELIMINARY INJUNCTION

(Hearing beginning July 13, 2011)
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I. Introduction
Ul

Plaintiffs seek a preliminary injunction to prevent Defendants from violating the

Fair Housing Act by exacerbating longstanding residential segregation in Williamsburg

and disproportionately excluding Black and Hispanic households from affordable

housing built in the Broadway Triangle Urban Renewal Area. Plaintiffs have already

satisfied two of the three factors for granting preliminary injunctive relief: they have

shown they would suffer irreparable injury if the injunction is not granted, and that the

balance of equities favors an injunction. See Order at 18 (May 20, 2010) ("May 2010

Order"). With regard to the third prong, the likelihood of success on the merits, the

Plaintiffs have already submitted evidence satisfying much of their burden of proof. At

the hearing, Plaintiffs will present additional evidence and expert testimony fully

illustrating the segregative and adverse impact of Defendants' actions.
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Plaintiffs first summarize the claims underlying their current request for

preliminary injunctive relief. Second, Plaintiffs outline the additional evidence to be

presented at the hearing, and show that Defendants will be unable to meet their burden to

prove their actions are justified by legitimate interests that could not have been served by

alternatives with less segregative and adverse impact. At the conclusion of the hearing,

Plaintiffs' will have firmly established the likelihood of success on the merits of their

claims, warranting injunctive relief pending trial.

II. Defendants' Actions Violate the Fair Housing Act by Perpetuating
Segregation and Causing an Adverse Impact

Plaintiffs' Motion for Preliminary Injunction sought preliminary injunctive relief

on all claims made in Plaintiffs' Amended Complaint.' At this juncture, the focus of

Plaintiffs' request for preliminary injunctive relief rests on their claims that the

Defendants' actions violate the Fair Housing Act ("FHA"), 42 U.S.C. § 3604(a)

("otherwise making [housing] unavailable")? A party may prove a violation of Section

3604(a) by demonstrating that a housing policy or practice is intentionally discriminatory

or that such policy and practice has an unjustified discriminatory effect. See Huntington

Branch, NAACP v. Town of Huntington, 844 F.2d 926, 937 (2d Cir. 1988). A

l The Plaintiffs' amended complaint alleges Defendants' acts violate the (1) U.S. CaNsT.
amend. XIV § 1; (2) Civil Rights Act of 1964, tit. VI, 42 U.S.C. § 2000d et seq; (3) the
Fair Housing Act, 42 U.S.C. §§ 3601 et seq.; (4) N.Y. CaNsT. art. I, § 11; (5) NY EXEC.
LAW§ 296 et seq. and NEWYORKCITYCODE§ 8-101; (6) the Uniform Land Use
Review Procedure, NYC CHARTER197-c; and (7) State Environmental Quality Review,
N.Y. ENVTL.CONSERV.L. §§ 8-0101 et seq. ("SEQRA") and Environmental Quality
Review ("CERA"), 62 NY CITYREv. CODE§ 5-02(d). The Court granted summary
judgment to Defendants on Plaintiffs' CERA and SEQRA claims.

2 While Plaintiffs are entitled to preliminary injunctive relief as a result of the likelihood
of success on their FHA claims, Plaintiffs are not withdrawing any of their other claims
and will prove all remaining claims, including their intentional discrimination claims, at
trial after full merits discovery.
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discriminatory effect claim may be shown by "adverse impact on a particular minority

group" or "hann to the community generally by the perpetuation of segregation." Id.

(emphasis added); Suffolk Haus. Services v Town of Brookhaven, 109 AD2d 323, 335 (2d

Dept 1985), aff'd, 70 NY2d 122, (1987) ("There are two kinds ofracially discriminatory

effects which a facially neutral decision about housing can produce. The first occurs

when that decision has a greater adverse impact on one racial group than on another. The

second is the effect which the decision has on the community involved; if it perpetuates

segregation and thereby prevents interracial association it will be considered invidious

under the Fair Housing Act independently of the extent to which it produces a disparate

effect on different racial groups"). At this preliminary injunction stage, Plaintiffs show

that they are likely to succeed on their FHA claim on two theories. First, Defendants'

actions will perpetuate existing racial and national origin segregation ("Segregation

Claim"). Second, Defendants' actions will have an adverse impact that will unjustifiably

and disproportionately exclude minorities3 from affordable housing built in the Broadway

Triangle Urban Renewal Area ("BTURA") ("Adverse Impact Claim").

III. Plaintiffs Are Likely to Succeed on the Merits of their Segregation and
Adverse Impact Claims

a. Evidence and expert testimony will show Defendants' actions perpetuate
segregation and have an adverse impact on minorities

During the hearing, Plaintiffs will present additional evidence and expert

testimony demonstrating they are likely to succeed in proving Defendants' actions violate

the FHA. Plaintiffs will document the existing racial and national origin segregation in

3 For purposes of this pre-hearing brief and the Plaintiffs' preliminary injunction motion,
Plaintiffs' use of the term "minority" refers to Black and Hispanic households.

Page 3 of8



the community affected by Defendants' actions, which the court has already recognized

is 76% non-white. May 2010 Order at 15 (citing Defendants' Final Enviromnental

Impact Statement). Plaintiffs' evidence will also supplement the Court's prior findings

regarding the overwhelming need for small apartments among New York City public

housing applicants and the large size of Hasidic families seeking affordable housing. See

May 2010 Order at 16-17. With regard to their Segregation Claim, Plaintiffs will

demonstrate through evidence and expert testimony that segregation is likely to be

perpetuated by the combined effects of large apartments, low buildings, Community

District 1 residency preference, and the Defendants' selection of these particular

developers. With regard to their Adverse Impact claim, Plaintiffs will show that income-

eligible minorities will be disproportionately excluded from affordable housing built in

the BTURA as a result of Defendants' actions.

b. Defendants' explanations are insufficient under any standard to ;ustify the
significant segregative and adverse impacts orthe housing plan

Defendants have the burden of proving their actions both (l) furthered a

"legitimate, bona fide governmental interest," and (2) that no alternative would serve that

interest with less segregative or adverse effect. See Huntington, 844 F.2d at 936. The

Defendants will be unable to meet either burden, for several reasons.

First, none of Defendants' purported interests can justify these significant

segregative and adverse impacts where Defendants completely failed to meet their

obligation to undertake actions that "affirmatively further fair housing." See 42 U.S.C. §

3608(e)(5) (imposing obligation to affirmatively further fair housing). As recipients of

federal Housing and Urban Development funds, Defendants have an obligation to

"affirmatively further fair housing" under Section 3608. See 42 U.S.C. § 5304(b)(2). To
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satisfy this obligation, Defendants must "conduct an analysis to identify impediments to

fair housing choice within the jurisdiction, take appropriate actions to overcome the

effects of any impediments identified through that analysis, and maintain records

reflecting the analysis and actions in this regard." See 24 e.F.R. § 570.601; see also 24

CFR § 91.225 (requiring Defendants to certify compliance with Section 570.601).

Defendants, however, cannot produce any credible evidence to show that they

concluded (let alone considered) that the combined effects of their actions would

affirmatively further fair housing by promoting "open, integrated residential housing

patterns" and "prevent[ing] the increase of segregation." See Otero v. New York City

Housing Authority, 484 F.2d 1122, 1133-34 (2d Cir. 1973) (Finding defendant was

"under an obligation to act affirmatively to achieve integration in housing" pursuant to

Section 3608); see also May 2010 Order at 13, citing Otero. For example, Defendants'

justification for the residency preference area as "longstanding HPD policy", see Leicht

Aff. ,-¡ 75 (Feb.IO, 2010), reveals a total failure to determine whether the preference

would be an "impediment to fair housing choice" and a violation of their affinnative duty

not to apply it unless the preference furthered fair housing. See, e.g., Langlois v.

Abington Housing Authority, 234 F.Supp.2d 33, 70 (D.Mass. 2002) (finding no legitimate

interest in residency preference where defendants had not "met their duty to affirmatively

further fair housing, which included an obligation to investigate the potential effects of

their proposed residency preferences before their implementation"). Similarly,

Defendants cannot produce any evidence to show they satisfied their duty to affirmatively

further fair housing by the manner in which they facilitated the sole application of
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developers that serve a limited demographic population and geographic area In a

community with a history of segregation.

Whatever interests Defendants claim In building large apartments with low

building heights, or enforcing a residency preference area, or in selecting these particular

developers, those interests "can never trump the obligation to act lawfully, i.e., without

violating the Fair Housing Act." See Hirschmann v. Hassapoyannes, 811 N.Y.S.2d 870,

877 (N.Y. Sup. Ct. 2005) (Goodman, J). Defendants' actions in contravention of their

mandatory obligation to affirmatively further fair housing violate the FHA and therefore

CaIIDotjustify the segregative and adverse impacts they cause.

Furthermore, Defendants will not be able to meet their burden of showing their

interests were incapable of being satisfied by alternatives that would have had less

segregative and adverse impact. Indeed, given their failure to comply with their

obligations to examine whether their actions would affirmatively further fair housing,

Defendants cannot plausibly claim to have adequately explored less discriminatory

alternatives. To illustrate Defendants' inability to meet their burden, Plaintiffs will

present evidence demonstrating, inter alia, that Defendants could have obtained financing

for housing configurations with less segregative and adverse impact. Similarly, Plaintiffs

will present evidence showing that Defendants could have utilized other means for

selecting developers that would have satisfied the Defendants' and Plaintiffs' mutual

interest in increasing affordable housing in the BTURA, but in a manner that would have

lessened segregation and adverse impacts. With regard to the Defendants' purported

interest in "contextual zoning," the Court has already found Defendants could have zoned

for buildings in between a low-rise building and a skyscraper, allowing for a greater mix
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of apartments with varying bedroom configurations. See May 2010 Order at 5, 18 n.12.

This alternative would have lessened the segregative and adverse impacts while allowing

Defendants to satisfy any interest in contextual zoning and in high numbers of large

apartments.

c. Other Factors Weigh in Favor o{Likelihood o{Success on the Merits

Plaintiffs have also demonstrated that other factors that weigh heavily in favor of

finding that they will succeed on their FHA claims at trial. Plaintiffs' evidence reveals

Defendants' discriminatory intent at numerous stages, including: the exclusionary and

abnormal planning process; the sole designation of federal housing funds to benefit

developers who were unlikely to affirmatively further fair housing; the rezoning that

served as a vehicle for the discriminatory housing configurations; and the application of

an unjustifiable residency preference for a predominantly white population. See May

2010 arder at 15-18; O'Shea Aff. (Mar. 5,2010); Solano Aff. (Mar 5, 2010).4 At the

preliminary injunction stage, this proof of discriminatory intent strongly supports

Plaintiffs' Segregation and Adverse Impact Claims. See Huntington Branch, NAACP,

844 F.2d 926 at 936 (proof of discriminatory intent, while not required, weighs heavily in

favor of finding a violation of Section 3604). In addition, Plaintiffs are seeking only to

require Defendants to eliminate obstacles to fair housing, rather than suing to compel

Defendants to build housing, which also weighs in favor of Plaintiffs' likelihood of

success on the merits. Id.

4Both affidavits are already in the court record, having been submitted in support of
Plaintiffs' Affirmation in Support of Motion for Preliminary Injunction (Mar. 5, 2010)
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IV. Conclusion

Plaintiffs will show that they are likely to succeed in proving that Defendants'

actions violate Section 3604(a) of the FHA by (1) perpetuating segregation and (2)

causing an adverse impact that disproportionately excludes minorities from affordable

housing. Defendants cannot meet their burden of showing a legitimate justification for

these significant impacts, nor can they show that their interests were incapable of being

satisfied by any other less discriminatory altematives. At the conclusion of the

evidentiary presentation, the Court should enter a preliminary injunction preventing the

Defendants, and any of their agents, employees, contractors, or anyone else acting on

their behalf, from taking any further steps to implement the challenged rezoning plan and

associated transfers of city owned land in the BTURA, pending trial.

DATED: New York
July 11, 2011 âLCP±=~_
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FOUNDATION
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(212) 607-3329 (facsimile)

Martin Needelman
BROOKLYN LEGAL SERVICES CORP. A
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