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INTRODUCTION AND INTEREST OF TEiE AMICUS

Curfews, by their terms, seek to impose limitations upon the freedom of

movement; yet, in so restricting this freedom, curfews also curtail a range of other

fundamental liberties in less apparent ways. The curfew ordinance enacted by the

City of Rochester limits a variety of fundamental rights, many of which have been

identified by Plaintiffs-Respondents. These incursions upon fundamental rights

resulting from Rochester's curfew law include a failure to respect the decision-

making authority of parents over the behavior and conduct of their children. This

matter is of particular concern to the New York Civil Liberties Union as amicus

curjae and is the focus of this brief. By failing to include an exemption from

curfew enforcement for activities undertaken with parental permission, Rochester

has imposed a regime in which City officials supplant the decisions of fit parents

concerning the best interests of their children. In this way, the Rochester curfew

curtails "the fundamental right of parents to make decisions concerning the care,

custody, and control of their children," Troxel v. Granville, 530 U.S. 57, 66 (2000),

in violation of the Fourteenth Amendment to the United States Constitution.

The ordinance also encumbers parental rights as protected by the due

process clause of the New York State Constitution, Article I, §6, because New

York's due process protection is, at a minimum, coextensive with that of the

Federal Constitution. Alfonso v. Fernandez, 195 A.D.2d 46, 59 (2d Dep't 1993).
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Consequently, the New York State Constitution provides an independent and

adequate state law ground upon which to base the unconstitutionality of the

Rochester ordinance. Michigan v. Long, 463 U.S. 1032, 1041 (1983). This Court

may, and should, affirm the Appellate Division's decision declaring the curfew

unconstitutional under the New York State and federal constitutions.

The New York Civil Liberties Union ("NYCLU") is a non-profit

organization that is deeply devoted to the protection and enhancement of

fundamental liberties. Among the most fundamental liberties is the presumptive

right of parents to make decisions regarding the upbringing of their children. This

right, which is very much implicated in this case, is discussed in more detail in the

Argument below. In advancing its position with respect to this matter, amicus does

not seek to diminish or deny the other meritorious claims advanced by Plaintiffs-

Respondents. Amicus simply addresses these matters as of special concern to the

NYCLU and as an obvious basis for invalidating the Rochester law.

FACTUAL BACKGROUND

On September 5,2006 the City of Rochester enacted a curfew prohibiting

minors under the age of 17 from remaining in any public place after 11:00 P.M.

and before 5:00 A.M. Sunday through Thursday and after 12:00 A.M. and before

5:00 A.M. Friday and Saturday. Rochester City Code § 45-3. The curfew exempts

activities if the minor can prove they were:
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[A]ccompanied by his or her parent, guardian, or other responsible
adult; ... engaged in a lawful employment activity or was going to or
returning home from his or her place of employment; ... involved in
an emergency situation; ... going to, attending, or returning home
from an official school, religious, or other recreational activity
sponsored and/or supervised by a public entity or a civic organization;
. .. in a public place for the specific purpose of exercising
fundamental rights such as freedom of speech or religion or the right
to assembly protected by the First Amendment of the United States
Constitution or Article I of the Constitution of the State of New York,
as opposed to generalized social association with others; or ...
engaged in interstate travel.

Id. § 45-4. Police may approach individuals who are out during curfew hours if

they appear to be minors, id. § 45-6(A), and they may detain and take minors into

custody if none of the statutory exemptions apply. Id. § 45-6(B)(2).

Prior to the curfew's enactment, the Rochester community suffered a series

of disturbing homicides. In particular, the deaths of three minors, Tyshaun

Caldwell, Frederick Lewis and Devon Scott, received great attention. R. at 83.

Mayor Duffy responded to public concern by proposing a curfew in July 2006

which he defended upon the claim that it advanced the City's "interest in the safety

and welfare ofminors[,] ... in preventing crime by minors, promoting parental

supervision ... and in providing for the well being of the general public."

Rochester City Code § 45-1(B). In his letter introducing the curfew to the City

Council, the Mayor stated that "[t]he recent string of homicides and violent crimes

in the City requires us to take every possible step to reduce crime and

victimization. While a curfew cannot solve all of the city's crime problems, it will
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provide the police with an additional tool to help prevent youth from being

involved in crimes and from being victims of crimes." R. at 61.

Statistics suggest, however, that this "additional tool" does not advance its

stated goal effectively. As the Appellate Division, Anonymous v. Rochester, 56

A.D.3d 139, 148 (4th Dep't 2008), noted "the crime statistics prepared for the

Chief of Police and reviewed by the City Council establish that minors are

substantially more likely to be involved in crime or to be victims of crime during

hours outside the curfew." Moreover, the "vast majority of violent crime during

curfew hours is committed by persons over 18, and that adults are far more likely

to be victims of such crime during those hours." Id.

lf such ineffectiveness and misdirection were simply a matter of failed

public policy, its correction could be left to the political branches of government.

But where, as discussed below, the curfew intrudes upon fundamental rights, the

matter becomes one of deep constitutional concern requiring judicial intervention.
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ARGUMENT

L THE ROCHESTER CURFEW VIOLATES PARENTS'
FUNDAMENTAL RIGHT TO DIRECT THE UPBRINGING OF
THEIR CHILDREN.

A. The Right of Parents to Direct the Upbringing of Their Children Enjoys
Well-Recognized Constitutional Protection.

The Supreme Court has long recognized and protected the right of parents to

direct the upbringing of their children. Acknowledged as a basic human interest

arising out of the familial relationship, this right has been "established beyond

debate," Wisconsin v. Yoder, 406 U.S. 205,232 (1972), in cases ranging from

Meyer v. Nebraska, 262 U.S. 390 (1923), to the relatively recent decision in Troxel

v. Granville, 530 U.S. 57 (2000). Troxel recognized that "the interest of parents in

the care, custody, and control of their children ... is perhaps the oldest of the

fundamental liberty interests recognized by this Court." Id. at 65; see also, e.g.,

Yoder, 406 U.S. at 232; Prince v. Massachusetts, 321 U.S. 158 (1944); Pierce v.

Society of Sisters, 268 U.S. 510 (1925). Indeed, "parent's claim to authority in their

own household to direct the rearing of their children is basic in the structure of our

society." Ginsberg v. State of New York, 390 U.S. 629, 639 (1968).

Through this precedent, the Supreme Court has articulated a robust right that

has substantial power to limit State intrusion into the parent-child relationship even

in circumstances involving the State's most important functions. As the Supreme

Court explained in Yoder, where parental decision-making and religious scruples
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conflicted with compulsory educational laws, "[p]roviding public schools ranks at

the very apex of the function of a State. Yet even this paramount responsibility

was, in Pierce, made to yield to the right of parents .... " 406 U.S. at 213 (italics

added). Accordingly, the Court concluded that the State's interest in enforcing its

compulsory education law, no matter how vital, was not absolute in the face of

parents' fundamental right of child-rearing and the free exercise of religion. Id. at

234.

Parents' fundamental right of child-rearing guarantees them a

prerogative to make decisions about all facets of a child's upbringing. This

right includes choosing the influences to which a child will be exposed and

the individuals with whom they may associate even if a parent's decision

runs contrary to the State's perception of what is in the child's best interests.

See, e.g., Troxel, 530 U.S. at 63; Yoder, 406 U.S. at 207; Meyer, 262 U.S. at

403. In Yoder, as noted, the Court defended Amish parents' right to decide

to withdraw their children from public school after eighth grade even if it

contravened Wisconsin's mandatory education law. While typically cast as

a case protecting parents' right to educational decisions, the driving concern

for the Court was the need for parents, not the State, to determine the ideas

to which their children should be exposed. Yoder, 406 U.S. at 232.
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A similar concern animated the Court's decision in Troxel, which recognized

that deference must be accorded to parents' decisions regarding the social

associations of their children. In overturning a grant of visitation rights to a

grandmother, the Court declared that "the decision whether such an

intergenerational relationship would be beneficial in any specific case is for the

parent to make in the first instance." 530 U.S. at 70. Likewise, the Court protected

a related interest in Meyer. In reaching its decision that the state law at issue,

which prohibited teachers from teaching modern foreign languages, violated the

liberty protected by the Fourteenth Amendment, the Court stated, "the right of

parents to engage [a German language teacher] so to instruct their children, we

think, [is] within the liberty of the amendment." 262 U.S. at 400; see also

Hutchins v. District of Columbia, 188 F.3d 531,549 (D.C. Ciro 1999) (Edwards,

C.J., concurring) ("[A] parent's stake in the rearing of his or her child surely

extends beyond the front door of the family residence and even beyond the school

residence. ").

Rochester's curfew directly implicates parents' right to direct the upbringing

of their children. The curfew's lack of an exception allowing unaccompanied

minors to engage in activities with the consent of their parents unconstitutionally

supplants parents' right to make decisions about their child's upbringing, allowing

the State to impose its own strictures about what is best for a child instead. A

7



parent may allow a child unaccompanied by an adult to remain outside the home

only in the pursuit of the limited activities prescribed by the Rochester ordinance.

And, since there is no exception permitting a parent to give their child permission

to engage in an activity without the parent's presence, the parent cannot exercise

their judgment without facing punishment by the State. In effect, the State's

decision about what activities are appropriate for an unaccompanied child

overrides a parent' s judgment.

While these municipally approved activities are indeed important, their

rigidity omits an enormous breadth of experiences that parents might believe are

beneficial for their children. A parent who regards it important to have a child

meet with an aging grandparent cannot allow the child to undertake the visit

unaccompanied by an adult, if in doing so the child will return from the visit at 11

p.m. on a weeknight. Parents also cannot permit their unaccompanied child to

attend cultural, artistic, or civic activities, like a play, that are not official school or

religious activities, or sponsored or supervised by public entities or civic

organizations, if it will involve travel after 11 p.m. on weeknights. Nor maya

parent who works evenings send a child unaccompanied by a parent to meet with

an educational tutor if such meeting would conclude after 11 p.m. on a weeknight.

These activities may well be important to a child's well-being. But the statutory

regime at issue forecloses parental decision-making on these matters.
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B. The Curfew Impermissibly Ignores the Presumption of Fit Parenting By
Failing to Include a Parental Consent Exception.

Parents' right to control the upbringing of their children may occasionally

give way to the State, but only in limited circumstances. The State's interest in the

well-being of children permits it to interfere with the rights of parents in situations

endangering the child's physical and mental well-being. Parham v. J.R., 442 U.S.

584, 603 (1979) ("We have recognized that a state is not without constitutional

control over parental discretion in dealing with children when their physical and

mental health is jeopardized.") (citing Yoder, 406 U.S. at 230, and Prince, 321 U.S.

at 166). However, because the affection and protectiveness inherent in the parent-

child relationship is presumed as a social fact, the law also presumes that a parent

will act in the best interests of the child and protect them from harm.

The law's concept of the family rests on a presumption that parents
possess what a child lacks in maturity, experience, and capacity for
judgment required for making life's difficult decisions. More
important, historically it has recognized that natural bonds of affection
lead parents to act in the best interests of their children.

Parham, 442 U.S. at 602. This presumption must be the starting point every time

the State attempts to reach into this intimate sphere.

Accordingly, State intervention is generally appropriate only in instances

where parents fail to protect their child from harm or cannot do so. In the absence

of such a determination, the State must defer to parents' decisions regarding what

is best for their children. "So long as a parent adequately cares for his or her
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children (i.e., is fit), there will normally be no reason for the State to inject itself

into the private realm of the family to further question the ability of the rearing of

that parent's children." Troxel, 530 U.S. at 68-69; see also Hutchins, 188 F.3d at

550 (Edwards, C.J. concurring) ("[W]hen the government does intervene in the

rearing of children without regard to parents' preferences, 'it is usually in response

to some significant breakdown within the family unit or in the complete absence of

parental caretaking ... or to enforce a norm that is critical to the health, safety, or

welfare af minors. "') (quoting Action for Children's Television v. FCC,S 8 F3d

654, 679 (D.C. Ciro 1995)). This Court recently underscored the importance of

adhering to this presumption when it cautioned that "[c]ourts should not lightly

intrude on the family relationship against a fit parent's wishes. The presumption

that a fit parent's decisions are in the child's best interests is a strong one." E'S. V.

P.D., 8 N.Y.3d 150, 157 (2007).

Parents know the maturity level of their children far better than the State, as

well as their children's capacity for independent judgment and the types of

experiences that will help them grow as productive individuals. When a fit parent

decides that an unsupervised activity is in the best interest of his or her child, this

- determination must be heeded by the State.

The fact that some parents might misuse this authority does not warrant

depriving all parents of it. Parham, 442 U.S. at 603 ("The statist notion that
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governmental power should supersede parental authority in all cases because some

parents abuse and neglect children is repugnant to the American tradition."). The

Rochester curfew denies all parents the presumptive deference that should be

accorded to them and infringes on their right to direct their children's upbringing.

Moreover, Rochester's concern about children's safety during non-exempt

activities does not automatically trump the presumption of fit parenting. The

reasoning of the ordinance misunderstands the strength of the parental presumption

and the fact that the State must tolerate various parenting styles. The strength of

this presumption led the United States Supreme Court to insist on its application

even in the face of risk. "Simply because a decision of a parent ... involves risks

does not automatically transfer the power to make that decision from the parents to

some agency or officer of the state." Parham, 442 U.S. at 603. Thus Rochester

cannot assume that a single model of parenting is necessary in the face of risk. See

Bellotti v. Baird, 443 U.S. 622, 638 (1979) ("Unquestionably, there are many

competing theories about the most effective way for parents to fulfill their central

role in assisting their children on the way to responsible adulthood .... [C]entral

to many of these theories, and deeply rooted in our Nation's history and tradition,

is the belief that the parental role implies a substantial measure of authority over

one's children.").
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The Second Circuit arrived at a similar conclusion concerning parental rights

in Ramos v. Vernon, 353 F.3d 171 (2d Ciro 2003). The curfew at issue in that case

was less restrictive than Rochester's because it included an exception for activities

permitted by a parent. Yet, even with this provision, the court found the ordinance

improper. It noted that "absent adjudication of parental unfitness, we cannot sit in

judgment of a parental philosophy allowing late night activity." Id. at 183.

Rochester's curfew, by comparison, intrudes on parents' rights even more heavily,

as the Appellate Division rightly concluded. Such intrusion can only survive

constitutional scrutiny if it is "narrowly tailored" to the pursuit of a "compelling

governmental interest," Ramos, 353 F.3d at 175, or, at the very least, the curfew

can be found "substantially related" to an "important governmental objective." Id.

at 180.

C. The Curfew Unconstitutionally Burdens Parents' Rights Because Its Means
Are Not "Narrowly Tailored" or Even "Substantially Related" To The City's
Asserted Interests.

Assuming arguendo that the City's interest in preventing criminality by and

victimization of young people is compelling, the curfew still does not withstand

constitutional scrutiny because the means it employs severely restrict parental

rights without even being "substantially related" to the City's interests.

The curfew would be equally as effective in achieving the City's objectives

and far less invasive of parents' rights if an exception for activities done with
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parental consent were included. The curfew aims to "prevent[] crime by minors,

promot[ e] parental supervision ... and ... provid[ e] for the well being of the

general public" by prohibiting minors from being outside their house at night.

Rochester City Code §§ 45-1(B), 45-3. However, the ordinance's ends do not

advance these goals. As the Appellate Division noted, minors are "substantially

more likely" to fall victim to, or be involved with crime, outside of curfew hours.

Also, individuals over the age of 18 commit the majority of crime during curfew

hours. Thus, the restrictions imposed by the ordinance lack a substantial

relationship to its aims. Anonymous, 56 A.D.3d at 148.

Moreover, by carving out exceptions to the ordinance the City recognizes

that, in some circumstances, its goal can still be met even when it allows minors to .

assume a certain level of risk by being outside the house. A curfew with a parental

consent exception would meet the City's objectives because a minor's exposure to

risk would still be controlled. Given a parent's intimate knowledge of their child, a

fit parent would consent only to those activities they deem appropriate and safe for

their child based on their knowledge of their child's maturity level and capacity for

independent judgment. Indeed, this parental knowledge controls the risk of harm

to a child much more effectively than the City ever could because the City's

enactment rests upon generalized information and an insistence upon uniformity.
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In sum, the burdens upon parental rights imposed by the Rochester curfew

cannot be found to "substantially" advance the City's interests. The curfew is

unconstitutional on this ground. For reasons set forth in the Appellants' Brief, the

ordinance may well be invalidated on other grounds, as well. But, the

impermissible intrusion upon parental rights is enough to invalidate the ordinance

and affirm the decision of the Appellate Division. The Appellate Division

correctly held that the ordinance unconstitutionally burdens parents' rights and this

Court should affirm that decision.

II. THE ROCHESTER ORDINANCE ALSO VIOLATES ARTICLE I, §6
OF THE NEW YORK STATE CONSTITUTION.

A. Article J, §6 of the New York State Constitution Also Protects Parents'
Right to Direct the Upbringing of Their Children.

New York's Constitution has a long history of protecting individual rights

independent of, and often more vigorously than, the Federal Constitution. People v.

P.J. Video, 68 N.Y.2d 296,303 (1986) (stating that New York's Constitution has

frequently been applied in cases to provide broader protection of individual rights

and liberties than the U.S. Constitution); Ex rel. Arcara v. Cloud Books, 68 N.Y.2d

553,557-558 (1986) (holding that New York's Constitution provides greater

protection for freedom of expression). The individual right at stake in this case is

no exception.
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The due process clause of the New York State Constitution, Article I, §6,

protects parents' right to make decisions concerning their child's upbringing at

least as robustly as the Federal due process clause. Alfonso v. Fernandez, 195

A.D.2d 46, 59 (2d Dep't 1993); Price v. New York City Bd. olEd. 16 Misc.3d 543,

566 (Sup. Ct. N.Y. Cty 2007) (concluding that petitioners' due process claims

under the New York State Constitution was coextensive with the United States

constitution). In Alfonso v. Fernandez, the Second Department held that a portion

of a newly implemented HIV/AIDS program in public schools violated parents'

due process rights to "direct the upbringing of their children." 195 A.D.2d at 59.

The disputed portion of the program provided condoms and health guidance to

public high school students. It was not mandatory but had no parental opt-out or

consent provision. Relying on Article I, §6 of the New York Constitution, the

Fourteenth Amendment of the Federal Constitution and United States Supreme

Court case law, the court recognized that parents "enjoy a well-recognized interest

in rearing and educating their children in accord with their own views .... [and

that] [i]ntrusion into the relationship between parent and child requires a showing

of an overriding necessity." Id. at 56 (citations omitted).

While the court deemed the asserted State interest in controlling HIV/AIDS

"a public health concern of the highest order," the court nonetheless considered the

intrusion into the parent-child relationship unnecessary in that case. Id. at 58
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(citation omitted). "[T]he City of New York has made a judgment ... and then

has forced that judgment onto" parents, the court stated. Id. at 57-58. Thus, this

intrusion was held unconstitutional.

·In the same way, the Rochester curfew unnecessarily supplants parental

decision making. Like the provision in Alfonso, the ordinance was passed in

response to a perceived danger to the City's youth. Laudable though its aims may

be, the ordinance's infringement into the parent-child relationship is severe.

Unlike the program in Alfonso, the ordinance is mandatory for all of Rochester's

parents. Yet, as discussed, the means employed are not necessary to achieve

Rochester's aim. The intrusion into parental rights is unwarranted and

unconstitutional under Article I, §6 of the New York Constitution.

Similar to its Federal counterpart, New York's due process clause also

presumes that government should not interfere in the decision of a fit parent. In

fact, this Court specifically underscored the strength of this presumption in Matter

of Marie B., stating that "[fJundamental constitutional principals of due process

and protected privacy prohibit governmental interference with the liberty of a

parent to supervise and rear a child except upon a showing of overriding

necessity." 62 N.Y.2d 352, 358 (1984); see also, CM v. CH, 6 Misc.3d 361,370

(Sup. Ct. N.Y. Cty 2004) ("The doctrine of parens patriae, [sic] however, cannot

trump a legal parent's constitutional right to the care and custody of his or her own
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children ... It is not ... a basis to interfere in relationships between fit parents and

their children."); Cf Matter oJE.s. v P.D., 8 N.Y.3d at 157 ("[T]he presumption

that a fit parent's decisions are in the child's best interest is a strong one."); Matter

of Roe v. Doe, 29 N.Y.2d 188, 193 (1971)(" ... [A]bsent a clear showing of

misfeasance, abuse or neglect, courts should not interfere with that delicate

responsibility" of "a parent to care for, control and protect his child ... "). The

due process clause of the New York State Constitution, then, affords the same

protection as the Federal due process clause of parents' right to rear their children

as they choose. Consequently, the ordinance violates New York Constitutional

standards just as it violates federal ones. This Court can, therefore, base its

decision on an independent state law ground and conclude that the Rochester

ordinance violates parental rights under the Article I,§6 to avoid unnecessary

United States Supreme Court review. Michigan, 463 U.S. at 1041 (Federal cases

may be used for guidance but "[i]fthe state court decision indicates clearly and

expressly that it is alternatively based on bone fide separate, adequate, and

independent grounds, we, of course, will not undertake to review the decision.").

B. This Court is Bound To Exercise Independent Judgment in Determining
the Scope of This Right Under the New York Constitution.

This Court has often commented that where, as here, a provision of New

York's Constitution is at issue, this Court should undertake an "independent

analysis" of that provision: "[e]ven ifparallel to a Federal constitutional provision,
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a State constitutional provision's presence in the document alone signifies its

special meaning tó the People of New York; thus the failure to perform an

independent analysis under the State Constitution would improperly relegate many

of its provisions to redundancy." People v. Alvarez, 70 N.Y.2d 375,379 n.*

(1987); see also, People v. Scott, 79 N.Y.2d 474,496 (1992) (quoting Alvarez).

This state law analysis supplements the Federal standards so as to "meet the needs

and expectations of the particular State." Arcara, 68 N.Y.2d at 557.

Moreover, even though Federal case law is well-established in this realm,

conducting this independent analysis under the New York Constitution presents no

constitutional infirmity. In People v. Scott, this Court emphasized that "consistent

with well-settled principles of federalism" this Court would not be "bound by

decisions of the Supreme Court construing similar provisions of the Federal

Constitution." 79 N.Y.2d 474,495-496 (1992) (holding that New York State's

Constitution affords greater protection against unreasonable searches and seizures

than its Federal counterpart); People v. Barber, 289 N.Y. 378, 384 (1943) ("[I]n

determining the scope and effect of the guarantees of fundamental rights of the

individual in the [New York] Constitution" the Court of Appeals "is bound to

exercise its independent judgment and is not bound by a decision of the [U.S.]

Supreme Court limiting the scope of similar guarantees in the [Federal]

Constitution "); P.J. Video, 68 N.Y.2d at 302 ("Under established principles of
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Federalism, however, the States also have sovereign powers. When their courts

interpret State statutes or the State Constitution the decisions of these courts are

conclusive if not violative of Federal law.").

Additionally, this Court has recognized that the due process clause of the

New York State Constitution can be more protective than that of the Federal

Constitution. People v. Isaacson, 44 N.Y.2d 511,519 (1978). Isaacson, involved a

criminal defendant arrested for selling drugs. The police in that case coerced an

informant into assisting them with a drug arrest by threatening to charge him with

a felony even though they did not have any evidence to support that charge. Id. at

515. In turn, the informant called the defendant seven times asking him to obtain

drugs for him to sell. Although the defendant initially refused, the informant

portrayed his personal circumstances in such a grim light, that the defendant

eventually acquiesced. Id. at 516-517. The Court considered the police behavior

"reprehensible." Id. at 514. However, because the United States Supreme Court

had not clearly defined whether the due process clause of the federal Constitution

would protect criminal defendants in this situation from "egregious" police

misconduct, this Court rested its decision under the due process clause of the New

York Constitution in order to clearly set the parameters for acceptable police

behavior in New York. Id. at 519-520. As Isaacson demonstrates, this Court has

recognized that due process standards under the New York Constitution are at least

19



as' protective as those of the Federal Constitution, if not more so. Accordingly, this

Court may resolve this case on independent and adequate state law grounds.

CONCLUSION

For all the foregoing reasons, the decision of the Appellate Division, Fourth

Department, should be affirmed specifically with regard to its holding as it pertains

to the New York State Constitution.
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