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Sent by email 
 

October 2, 2014
 
Daniel P. McCoy 

County Executive 
Harold L. Joyce Building 
112 State Street, Room 710 
Albany, New York 12207 
 
  Re:  Local Law F for 2014 (as amended) 

 
Dear Mr. McCoy: 

Acting with notable haste, the County Legislature of Albany has introduced, amended, and 

passed a bill that would establish the criminal offense of “cyber-bullying.”   The bill would 

reinstate a local law, adopted in 2010, that was invalidated on constitutional grounds by the New 

York State Court of Appeals.1   That ruling was issued on July 14, 2014, in the matter of People 

v. Marquan M.2 

The new cyber-bullying legislation, which has been forwarded to you for approval, retains the 

same constitutional flaws that compelled the Court of Appeals to strike down that law: vagueness 

and overbreadth. 

It is the position of the NYCLU that proposed Local Law F of 2014 would penalize 

constitutionally protected speech, and that it is counterproductive to address bullying or 

offensive speech by imposing criminal sanctions on young people, a position shared by leading 

experts on these issues. 

We urge that you disapprove Local Law F of 2014. 

 

                                                           
1 Albany County Local Law No. 11 of 2010. 
 
222 N.Y.3d ___, 2014 N.Y. Slip Op. 04881 (July 1, 2014). 
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The proposed law prohibits broadly defined categories of expression involving minors that have 

no recognized definition in the law; that are inherently imprecise; and that, because of the nature 

of the content, are highly susceptible to subjective interpretation.  The categories of prohibited 

speech include (1) sexually explicit photographs, (2) private sexual information, and (3) false 

sexual information.3 

Under this scheme young people may face prosecution for impulsively texting or posting to a 

social media site comments about a classmate’s sexual partners; a scorecard ranking of 

classmates by body type and sexual appeal; or musings about an individual’s sexual orientation 

or sexual identity.   A YouTube video or Instagram photo that depicts the impersonation by a 

young person of  Miley Cyrus “twerking” at the MTV awards could also be culpable conduct 

under this bill.   

In defending the 2010 cyber-bullying law, the County of Albany asked the Court to sever those 

portions of the law that failed to pass constitutional muster, leaving intact the three categories of 

speech identified above.  These provisions, the County’s lawyers argued, would survive 

constitutional scrutiny.   However, that is “the County’s view,” the Court stated in Marquan M, 

not the view of the Court, adding that even if the Court were to excise the “offending portions” 

of the law, as proposed by the County, the law had other “constitutional ills.”4 

For example, the Court observed that the First Amendment provides broad protections of speech, 

including embarrassing and offensive speech, citing its ruling in People v. Dietze.5  In that case 

the Court of Appeals struck down a criminal statute that prohibited the use of abusive or obscene 

language “with the intent to harass, annoy, or alarm another person.”6   The court concluded that 

“[c]asual conversation may well be ‘abusive’ and intended to ‘annoy’; so, too, may be light-

hearted banter or the earnest expression of personal opinion or emotion.  But unless speech 

presents a clear and present danger of some serious substantive evil, it may neither be forbidden 

nor penalized.”7  [Emphasis added.]   The proposed cyber-bullying law (as well as the one 

recently struck down by the Court of Appeals) violates this constitutional rule.   

Recently adopted amendments to Local Law F of 2014 create additional constitutional 

infirmities.  For example, the bill would make it a crime to “maliciously engage in a course of 

                                                           
3 Local Law No. F, 2014 (Section 3, Prohibitions).  There are two different versions of Local Law F for 2014, both 
of which have the same introduction date of July 14, 2014.  This letter addresses the second version of the bill, 
which includes amendments to the first version. 
 
4 See People v. Marquan M., 22 N.Y.3d ___, 2014 N.Y. Slip Op. 04881 (July 1, 2014).  The relevant discussion 
appears on pp. 12-14 of the “uncorrected” published opinion. 
 
575 N.Y.2d 47 (1989). 
 
6
Id. at 50, n.2. 

 
7
Id. at 51. 
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conduct by electronically transmitting information  . . . with intent to inflict emotional harm on a 

minor.”8A course of conduct involves as few as two electronic communications.   This standard 

is impermissibly vague, as well as extraordinarily sweeping in scope.  The formulation of this 

cyber-bullying offense departs radically from existing state law in this area.  For example, the 

New York Court of Appeals has ruled that to uphold a tort claim based upon intentional 

infliction of emotional distress, the complainant must demonstrate an ongoing pattern of extreme 

and outrageous conduct.9 Under proposed Local Law F of 2014, persons who engage in 

offensive gossip on a social media site could, at the discretion of prosecutors, face cyber-bullying 

charges, which are punishable by a penalty of up to $1,000 and a prison sentence of up to one 

year.  

In raising these objections regarding Local Law F, the NYLU does not mean to diminish the 

severe harm caused by bullying, or the use of electronic media to engage in bullying.  What we 

propose is that there are effective alternative strategies for addressing cyber-bullying that do not 

turn “bullies” into outlaws.  A friend-of-the-court brief filed with the court in the Marquan M 

case strongly opposed the Albany County cyber-bullying statute, and recommended instead the 

implementation of evidence-based strategies to modify student behavior, mediate disputes, and 

reform school climate.10  The brief was filed with the Court on behalf of the following 

organizations:  Advocates for Children of New York, National School Climate Center, Empire 

State Pride Agenda, Robert F. Kennedy Center for Justice and Human Rights, and the Student 

Press Center. 

The brief filed by these groups provides a blueprint for developing creative and effective 

strategies to address bullying of young people.  The brief also recommends strongly against 

adopting criminal-law and other punitive strategies to address the problem.   

Following is an excerpt from the brief:   

We already know, from study after study, that zero tolerance policies are not effective in 

curbing bullying.  To take these policies a step further by criminalizing so called 

“bullies” – who are often children themselves – results in an even worse impact.  The 

Cyber-bullying Law not only feeds directly into the School-to-Prison pipeline but studies 

show that these policies discriminate greatly against students of color, students with 

disabilities, and LGBT youth. 

                                                           
8 Local Law No. F, 2014 (Prohibitions, Section 3(a) (5)).   
 
9 See, e.g., Nader v. General Motors Corp. 25 N.Y.2d 560, 569 (1790) (A remedy is available in an action for 
intentional infliction of emotional distress “. . . where severe mental pain or anguish is inflicted through a deliberate 
and malicious campaign of harassment or intimidation.") 
 
10See Br. of Amici Curiae Advocates For Children of N.Y., et al., May 2, 2014, People v. Marquan M., 22 N.Y.3d 
___, 2014 N.Y. Slip Op. 04881 (July 1, 2014). 



4 

 

Further, the Cyber-bullying Law does nothing to get at the root of the problem.  The 

National School Climate Center has studied this issue at length and identifies both school 

climate reform and restorative practices as proven methods for preventing cyber-bullying 

in the first place and for humanely addressing incidents of cyber-bullying in ways that 

strengthen the school environment and support the students. 11 

Just as problematic as the proposed cyber-bullying legislation is the process by which it has been 

adopted.  Judge Graffeo’s signature on the ruling striking down the 2010 cyber-bullying statute 

had hardly dried before Albany County legislators introduced a bill reinstating the crime of 

cyber-bullying.  The legislature provided an opportunity for comment on the bill at a public 

meeting held on August 11.   However, the County legislature does not post on its website bill 

introductions or the text of pending legislation, and there is little advance notice of an 

opportunity to make a public statement regarding pending legislation.   It is not surprising, then, 

that the NYCLU was the only organization to offer comments on the bill.  Other organizations 

expressed to the NYCLU an interest in opposing the cyber-bullying bill, but were unable to do so 

given the short notice provided by the legislature.   

On August 26, 2014, the legislature convened in public session, at which commentary on the 

cyber-bullying bill was invited.   However, subsequent to the first opportunity for public 

comment, the bill had been amended.  The NYCLU was unable to obtain a copy of the amended 

bill; and, as noted, text of legislation is not posted on the legislature’s web site – not that this 

would have made much of a difference in the conduct of the legislature’s public meeting on 

August 26.  Far fewer than half of the legislature’s members were present, and the meeting was 

adjourned not more than ten minutes after it started.  The cyber-bullying bill (Local Law F of 

2014) was passed on September 8. 

The cyber-bullying legislation raises complex issues of law and public policy, as is made clear 

by the Court of Appeals ruling in Marquan M.  And yet the new legislation proceeded through 

two pro-forma hearings in two weeks.  The bill was significantly amended after the first hearing 

but before the second hearing, without notice or explanation to the public or, it seems, to the 

members of the legislature.  If the members of the Albany County Legislature were to design a 

legislative process that is intended to be secretive and undemocratic, they could not have come 

up with a more successful model than the one employed to pass Local Law F of 2014. 

The residents of Albany County deserve far better from their elected representatives. 

 

 

 

                                                           
11

Id. at 1. 
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For the foregoing reasons, the NYCLU calls for the rejection of Local Law F of 2014, and for 

fundamental reform of the process by which legislation is adopted by the Albany County 

Legislature. 

Yours sincerely, 

 

 
Robert A. Perry 
Legislative Director 
 

Cc:  Members of the Legislature of Albany County 

 


