
Proposed expansion of New York’s DNA databank 

must include protections against error, abuse and 

wrongful convictions 
 

Governor Cuomo has called for legislation that will expand the number of predicate 

offenses that compel submission of a DNA sample for inclusion in the state’s databank.  

The bill requires persons convicted of any penal law offense, as well as non-penal law 

felonies, to provide a sample to the DNA databank. 

 

The governor’s stated objective is to make more efficient and effective the prosecution of 

criminal conduct; to prevent wrongful convictions; and to exonerate the innocent.  

Fairness is the standard cited by the governor in advancing this legislation. 

 

The governor’s proposal implicates policies and practices beyond the collection of 

forensic DNA samples – including police practices, criminal procedure law, and crime-

lab policies and protocols. The following legislative proposals are consistent with – and 

necessary to achieve – the governor’s stated objectives.   

 

1. Enhance oversight and accountability   

 

The manner in which forensic DNA is collected and retained, as well as the uses to 

which it is put by law-enforcement officials, has changed significantly since the 

state’s DNA databank was established in 1995. What’s more, the governor’s proposal 

will require the processing and analysis of tens of thousands of additional DNA 

specimens annually. In order to maintain the integrity of the state’s databank and to 

ensure effective oversight of the manner in which forensic DNA is used, the 

following provisions should be incorporated in any proposal to expand the state’s 

DNA databank. 

 

Recommendations: 

 

•  Establish an independent expert task force charged with (1) analyzing 

policies and practices related to the collection, analysis, storage and use of 

forensic DNA in light of authoritative scientific and legal research; and (2) 

proposing a reconstituted Commission on Forensic Sciences that has the 

authority, independence and resources to provide rigorous oversight of the 

state’s forensic labs. 

 

•  Establish judicial procedures regarding the use of partial-match DNA 

 evidence for the purposes of pursuing criminal investigations of persons 

 whose DNA does not match crime-scene evidence (“familial searching”).  

 

•  Prohibit the maintenance of a DNA identification index or the compilation 

 of DNA identification profiles except as authorized by Executive Law 

 §995-c. 
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•  Authorize the award of financial damages to innocent persons who have 

 been wrongly convicted of a crime due to a false confession that has been 

 induced by police. 

 

2.   Reform law enforcement practices involving witness identification and 

custodial interrogations 
 

The two factors most frequently cited as the cause of wrongful convictions, based 

upon post-conviction DNA testing, are mistaken eye-witness identification and 

false confession. Any legislative effort to address wrongful convictions must 

address these two problems.   

 

 Recommendations: 

 

•  Require video recordings of persons interrogated while in police custody. 

 

•  Mandate adoption of best-practice eye-witness identification procedures, 

 including techniques to ensure that examiners are “blinded” as to the 

 identity of witnesses, and requirements for the documentation of 

 “immediate confidence” statements regarding the identification of a 

 witness. 

 

3. Ensure access to forensic evidence by persons charged or convicted of a 

crime for purposes of establishing innocence 

 

Even when forensic evidence has been retrieved from a crime scene, persons accused 

are often denied access to such evidence for purposes of establishing their innocence. 

As a matter of basic fairness, persons charged with, or convicted of, a crime must 

have access to forensic evidence. A requirement to this effect is consistent with 

Governor Cuomo’s directive that forensic DNA must be utilized fairly.\ 

 

Recommendations:   

 

•  Authorize judges to order comparisons of DNA evidence and fingerprints 

 obtained at a crime scene with DNA and fingerprint databases; and to 

 order searches of inventoried evidence upon petition for purposes of post-

 conviction testing.    

 

•  Establish mandates and procedures for the preservation of crime-scene 

 evidence.   

 

•  Enact a moratorium on the destruction of biological evidence obtained 

 from crime scenes until the establishment of best practices for the 

 preservation of crime-scene evidence.   


