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 My name is KaeLyn Rich and I am the Director of the Genesee Valley Chapter of the 

New York Civil Liberties Union (NYCLU), the New York State affiliate of the American Civil 

Liberties Union (ACLU).  I would like to thank the County Executive and the Monroe County 

Legislature for inviting testimony regarding the proposed local law entitled “Prohibiting Cyber 

Bullying in Monroe County.”  This local law proposes to create the new misdemeanor crime of 

“cyber bullying” which is punishable by up to $1000 and/or one year of imprisonment.   

We recognize that in introducing this law, the County is attempting to confront the very 

serious and pervasive problem of bullying, particularly in its electronic form.  However, this 

legislation conflicts with existing state law that mandates educational and non-punitive 

approaches to address bullying and harassment in the school setting – these approaches have 

proven to be more effective than aggressive disciplinary sanctions.  Furthermore, this legislation 

also criminalizes First Amendment-protected speech, thereby raising constitutional concerns that 

would invite litigation against the County if this legislation is enacted.  For the above reasons, 



the NYCLU strongly opposes this local law, and urges the Monroe County Legislature to reject 

the proposed legislation.  

 

I. This Local Law Conflicts with the State’s Policy of Addressing Bullying Through 

Educational and Non-Punitive Measures that are More Effective  
 

Bullying is a serious problem.  Electronically-generated communications can have as 

damaging an effect as face-to-face interactions on students and others.  In 2010, New York 

enacted the Dignity for All Students Act (“the Dignity Act”), taking a significant step forward in 

confronting this issue.  The Dignity Act prohibits harassment and bullying, including by 

electronic means, but it seeks to address this problem through educational, preventative 

strategies.  By mandating in-service training for educators, classroom curriculum for students, 

and the development of non-discriminatory instruction and counseling methods, the Dignity Act 

empowers educators and young people to improve their schools’ climate and culture. 

This proposed local law, however, departs from the affirmative, pro-active measures 

mandated by the Dignity Act.  By criminalizing acts of bullying, this law would implement a 

harshly punitive policy that has been widely discredited as ineffective, wasteful, and 

discriminatory.  Just a few weeks ago, we conducted a training in Rochester for school 

administrators and teachers to provide information about the Dignity Act, which included 

information about dealing with cyberbullying.  Rather than emphasizing punitive measures, this 

kind of affirmative and educational approach instead aims to prevent acts of bullying and to 

respond effectively should such incidents occur. 

It should also be noted that under New York law, conduct that rises to the level of 

harassment and is communicated through electronic means is already a crime.  In 2001, the 

aggravated harassment statute was amended to include communications delivered via digital 



means.
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  If enacted, the proposed law would duplicate existing law and potentially cause 

confusion in the prosecution of new crimes.  Consequently, not only is this local law inconsistent 

with state policy on addressing bullying, but it also unnecessarily creates a new criminal offense.     

 

II. This Local Law Criminalizes Constitutionally-Protected Speech  

This legislation also unconstitutionally limits speech and expression that are protected 

under the First Amendment.  The proposed local law criminalizes “cyber bullying,” which it 

defines as: 

with intent to harass, annoy, threaten, or place another in fear of personal injury, 

engaging in a course of conduct or repeatedly committing acts of abusive behavior over a 

period of time by communication or causing a communication to be sent by mechanical 

or electronic means, posting statements or images on the internet, through a computer 

network, or via cell or smart phone.
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By criminalizing conduct that is motivated by the intent to “harass, annoy, [and] 

threaten,” this legislation unconstitutionally seeks to prohibit speech that courts have ruled are 

entitled to First Amendment protection.
 3

  Broad constitutional protections of speech are rooted 

in the idea that robust, unfettered speech and expression are critical to an open and thriving 

democracy.  The government may proscribe speech in certain limited circumstances;
4
 however, 

the proposed local law would impose criminal sanctions for engaging in speech that is far outside 

the scope of these narrowly defined circumstances. 

This legislation is also impermissibly vague.  By criminalizing and failing to define terms 

such as “annoy,” and behavior that is “intimidating,” “insulting,” and “humiliating,” this 
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proposed local law fails to give persons and law enforcement sufficient notice of the type of 

conduct that is prohibited.  As a result, this law is likely to compel people to engage in self-

censorship out of a fear of violating the law, thereby creating a chilling effect.   

In light of the proposed law’s violation of clearly-established constitutional standards, we 

caution that the enactment of this law will open the County to potential lawsuits.  In Albany 

County, where a similar law was enacted, the County is currently engaged in litigation 

challenging the law’s constitutionality based on its overbroad and vague elements.
5
  If enacted 

the proposed law would invite similar litigation.   

In furtherance of the constitutionally-protected interests described above, the NYCLU 

strongly encourages the Monroe County Legislature to oppose the proposed local law entitled 

“Prohibiting Cyber Bullying in Monroe County.”  As embodied by the Dignity Act, alternatives 

that are more effective at addressing bullying and harassment do exist, and they can be 

implemented without diminishing the fundamental right to free speech. 
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