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Introduction 

 

The New York State School Boards Association submits the following testimony to provide a state-

wide perspective to the New York City Council regarding the negative implications that will befall all 

school districts in the State of New York if the New York State Legislature adopts and the Governor signs 

legislation which is aimed at legislatively overruling the Bronx Household of Faith decision from the United 

States Court of Appeals for the Second Circuit decided on June 2, 2011. Accordingly, our state-wide 

organization urges the New York City Council to oppose Resolution No. 1155.   

The New York State School Boards Association (NYSSBA) is a membership organization 

incorporated under the laws of the State of New York and is located just outside of our State Capitol in 

Albany, New York.  Pursuant to New York Education Law, NYSSBA has a statutory responsibility for 

devising “practical ways and means for obtaining greater economy and efficiency in the administration of 
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school district affairs and projects” on behalf of public school districts of the State of New York.  (N.Y. 

Education Law §1618).  NYSSBA’s membership consists of approximately six hundred sixty-six (666) of 

the seven hundred thirty-four (734) public school districts in New York State, or approximately ninety-one 

percent (91%) of all New York public school districts. On behalf of its member school districts, the New 

York State School Boards Association takes positions on legislation or regulations to ensure that the 

educational interests of the students of New York State are furthered.  In addition, the New York State 

School Boards Association involves itself in litigation before our courts and administrative agencies urging 

that such bodies interpret the provisions of New York State law in a manner which furthers good public 

policy.  In the past, our organization was involved in a number of legal actions involving the interpretation 

of where to draw the line separating church and state as it affects the operation of public schools in the state 

and nation.  In one of these actions, I had the honor to represent our organization’s interests by arguing a 

case in front of the United States Supreme Court.   

Currently, before the New York State Legislature are two bills, namely Senate 6087-A and 

Assembly 8800-A which would prohibit the adoption of restrictions to exclude or limit speech, during non-

school hours, including speech that expresses religious conduct or viewpoint. Our understanding is that 

Resolution No. 1155, if adopted, would place the City Council in the position of being supportive of both of 

these bills. For the foregoing reasons, we urge the Council to not support Resolution No. 1155.  

Controlling New York State Law 

 Express provisions of New York State Education Law (§414) set forth the purposes for which school 

districts are permitted to grant outside groups access to school facilities after school hours.  Well established 

decisions of our state and federal courts have interpreted these provisions of New York State law to provide 

that school districts are free to either preclude all outside groups from securing access to school facilities 
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outside of school hours or to permit groups to meet on a limited basis for the express purposes which are 

spelled out in the law. 

Judicial Interpretations of New York State Law on 

Use of School Facilities by Outside Groups 

 One of the first challenges to Education Law Section 414 before our nation’s highest court was in 

the case entitled, Lamb's Chapel v. Center Moriches Union Free School Dist., (508 U.S.394 (1993)) in 

which the Court determined that under the free speech clause of the First Amendment, a school district in 

New York State that creates a limited public forum cannot exclude speech on a permissible subject (in this 

case, a discussion of family values) simply because of a group’s religious viewpoint or perspective. In that 

case, since the school district had previously permitted other outside groups to meet for the purpose of 

conducting discussions on family life values, the district was not permitted to preclude an evangelical group 

from holding its own group meeting to discuss this topic from a religious perspective.  It is important to note 

that the Court in Lambs Chapel did not expand the purposes for which school district premises could be 

utilized by outside groups.  Rather it simply indicated that school districts were not free to withhold access 

which would result in their engaging in viewpoint discriminatory behavior.   

 A few years later, in the case entitled, Good News Club v. Milford Central School, (533 U.S. 98 

(2001)) the Supreme Court ruled that a school district in upstate New York violated an outside religious 

club’s free speech rights when it barred the club from using school facilities after hours to teach students 

about the “good news” of the Lord Jesus Christ  since  the school district had previously granted access to 

other groups such as the Boy Scouts who began their meetings with an oath to God and Country. Precluding 

the Good News Club from meeting was thus determined to be an act of viewpoint discrimination since that 

organization, like the Boy Scouts, wished to utilize school district premises to  “address a subject otherwise 
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permitted [in the school], the teaching of morals and character, from a religious standpoint.”   In its decision, 

the Supreme Court did not reach the question of whether school districts were free to preclude all outside 

religious organizations from securing access to school facilities outside of school hours for the purpose of 

holding religious worship services since holding religious worships services  is a separate purpose---not a 

religious viewpoint on matters already being addressed. 

 As this Council is well aware, for over sixteen years, the New York City public school district has 

argued that it should indeed have the authority to deny religious organizations the right to conduct religious 

worship services in their school buildings after hours.  On June 2, 2011, in the case entitled, Bronx 

Household of Faith v. Board of Education of the City of New York, the United States Court of Appeals, with 

jurisdiction over all school districts in the State of New York agreed with the City’s long held legal position 

and upheld as constitutional, the New York City Department of Education’s (DOE) revised Standard 

Operating Procedure (SOP) which prohibits the use of school property for “religious worship services, or 

otherwise using a school as a house of worship.”  

 In its decision, the Court upheld the DOE’s revised SOP based upon its view that the rule does not 

exclude expressions of religious points of view or of religious devotion on the part of the Church, but rather, 

excludes the Church from access based upon “valid non-discriminatory reasons”, that is, only one “type” of 

activity, namely, the conduct of worship services.  The Court found that the conduct of religious worship 

services is something quite different from free expression of a religious point of view, which the district 

does not prohibit.  As such, according to the Court, the rule does not constitute viewpoint discrimination.  

The Court reasoned that because the school district was reasonably seeking to avoid violating its obligation 

to separate church and state, the district’s exclusion of religious worship services is a reasonable content-

based restriction that does not violate the Church’s free speech rights. The Court was additionally concerned 
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that people might gain the viewpoint that the state was engaged in sponsoring religion by transforming its 

houses of learning into houses of worship.  In addition, the Court was also concerned that since, the church 

conducted religious services in a manner which was not open to the general public by its exclusion of 

persons from fully participating in its services who are not baptized; who have been excommunicated or 

who advocate the Islamic religion, that separation of church and state implications were even more 

aggravated.  

In reaching its decision, the Court did not find that previous decisions of the Supreme Court 

compelled it to rule in favor of the school district.  Rather, the Court ruled that the district’s policy was 

constitutionally valid and well-supported.  Thus, school districts throughout New York State are not 

necessarily required to advance and enforce policies which exclude religious organizations from conducting 

religious services on school grounds.  However, for those who do wish to advance such policies, the Court 

upheld their right to do so if they do so in accordance with the facts existing in this case.   

On December 5, 2011, the United States Supreme Court denied the Bronx Household of Faith’s 

request for it to hear its case thus leaving the Second Circuit’s decision standing.  

Expressed intent of both Senate 6087-A and Assembly 8800-A 

The express intent of Senate 6087-A and Assembly 8800-A is to legislatively overrule the Court’s 

decision by amending provisions of New York State law to prohibit the adoption of restrictions to exclude 

or limit speech, during non-school hours, including speech that expresses religious conduct or viewpoint.   

State-wide concerns regarding Senate 6087-A and Assembly 8800-A 

We at the New York State School Boards Association are indeed concerned that the proposed 

legislation as supported by Resolution No. 1155 would limit the very clear exercise of local control on the 

part of school districts that our federal appeals court provided regarding the purposes for which boards of 
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education can limit access to school facilities.  We believe school districts should continue to have the 

individual right to determine the appropriate uses of their school facilities by outside groups.  As the United 

States Court of Appeals acknowledged, the New York City Department of Education had a right to act upon 

its concern that people might gain the viewpoint that the school district was itself engaged in sponsoring 

religion by transforming its houses of learning into houses of worship 

Even more problematic to our organization, however, is the language in both Senate 6087-A and 

Assembly 8800-A which would require school districts to permit outside groups from meeting for virtually 

any purpose.  Although the proposed legislative language is clearly not intended to require school districts 

throughout the state to permit individuals to secure access to school facilities after school hours for the 

purpose of promoting hateful, discriminatory messages, that is indeed a very real unintended consequence 

which would ultimately contravene the legislative purpose of the Dignity for All Students Act enacted in 

2010.   

Conclusion 

 For this reason, and all others set forth above, we at the New York State School Boards Association 

urge the City Council to not support Resolution No. 1155 and join our organization, and the Mayor’s Office 

of the City of New York in opposing both Senate 6087-A and Assembly 8800-A. 

 

 

 


