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KIRKLAND s, ELLIS LLP
NEW YORK CIVIL LIBERTIES UNION

NYCLU MENTAL HYGIENE LEGAL SERVICE
SECOND JUDICIAL DEPARTMENT

December 30, 2009

By Federal Express

Hon. Kiyo A. Matsumoto
United States District Judge
United States District Court
for the Eastern District of New York

Room 1227
225 Cadman Plaza East
Brooklyn, New York 11201

Re: Hirschfeld v. New York City Health and Hospitals Corporation et al.,
No. 07-CV-1819 (KAM)

Dear Judge Matsumoto:

I write on behalf of the parties to the above-captioned action (the "Hirschfeld Action")
pursuant to the Court's December 16,2009 order. In compliance with the Court's October 30,
2009 order, we are delivering this submission directly to chambers rather than filing via ECF.

We are pleased to enclose for the Court's review a copy of the signed settlement
agreement and proposed order that is intended to settle and satisfy the Hirschfeld Action claims

. against the Defendants in the Hirschfeld Action (the "Hirschfeld Settlement Agreement"). We
understand that the United States of America (the "United States") will also be submitting its
consent judgment to the Court for review under separate cover today. In brief, these two
settlement documents set forth important commitments by the Defendants to implement a series
of reforms. The reforms are intended to ensure that the Comprehensive Psychiatric Emergency
Program and the adult and child/adolescent psychiatric inpatient units located at the Kings
County Hospital Center become models of quality, individualized, Patient-centered, and
recovery-oriented care. The settlement documents contemplate that the Court retain jurisdiction
during the effective period of the Settlement for the purpose of enforcing the provisions of the
settlement documents.

Prior Proceedings and Pending Proceedings

As the Court is aware, Plaintiff Sidney Hirschfeld, Director, Mental Hygiene Legal
Service, Second Judicial Department, commenced the Hirschfeld Action on May 2,2007 against
the New York City Health and Hospitals Corporation ("HHC") and certain individuals named in
their official capacity (collectively, the "Hirschfeld Defendants"). Plaintiff brought the
Hirschfeld Action in his representational capacity on behalf of all persons who have received, are
receiving, or will receive psychiatric treatment at Kings County Hospital Center's ("KCHC's")
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psychiatric inpatient units and the Comprehensive Psychiatric Emergency Program ("CPEP"),
which includes the psychiatric emergency service ("P-ER") and the Extended Observation Unit
("EaU").

The complaint in the Hirschfeld Action alleged, among other things, that the KCHC
CPEP and psychiatric inpatient units were overcrowded and often dangerously unsanitary; that
Patients are routinely ignored and abused; and that Patients are subjected to illegal use of
restraints and chemical injections, neglect and lack of proper services. The complaint in the
Hirschfeld Action asserted claims that the Defendants' actions violate the Due Process Clause of
the United States Constitution, the Americans with Disabilities Act, the Rehabilitation Act, and
several provisions of New York State Mental Hygiene and Public Health Laws as well as the
New York State Constitution.

On July 2, 2008, the Court entered a preliminary injunctive order addressing conditions
in the KCHC CPEP. This preliminary injunctive order was modified and extended by order of
the Court on July 23,2009. By its terms, the July 23,2009 order for preliminary injunctive relief
was to end upon the earlier of the entry of a full settlement agreement in the Hirschfeld Action or
December 31, 2009. The parties have agreed to the further extension of the July 23, 2009 order
until such time as the settlement agreement in the Hirschfeld Action is entered. Accordingly, the
parties have also today submitted, via ECF, a stipulation and proposed order to the Court.

As the Court is also aware, subsequent to the initiation of the Hirschfeld Action, the
United States initiated an investigation into the conditions of care and treatment of mental health
Patients at KCHC's CPEP and psychiatric inpatient units, pursuant to the Civil Rights of
Institutionalized Persons Act, 42 U.S.C. § 1997 ("CRIPA") and the Violent Crime Control and
Law Enforcement Act of 1994,42 U.S.C. § 14141 ("§ 14141"). By letter dated January 30,
2009, the United States notified the City of New York ("the City") of the findings of its
investigation into such conditions. The United States and the City of New York, HHC, and
KCHC have also now entered into the consent judgment referenced above (the "DOJ Consent
Judgment").

The Proposed Settlement Documents

While there are two settlement documents presented to the Court for its consideration
today, the parties to the Hirschfeld Action are expressly incorporating the terms, provisions, and
conditions of Section III (and the applicable definitions in Section II) of the DOl Consent
Judgment by reference into the Hirschfeld Settlement Agreement. As the Court is aware, the
deficiency findings issued by the United States DOJ in their CRIPA and § 14141 investigation
are largely congruent with the allegations in the Hirschfeld Action. However, the United States
did not make findings in certain areas, principally because the United States did not have
jurisdiction over these areas under CRIP A and § 14141. Thus, the Hirschfeld Settlement
Agreement further addresses those areas where DOJ did not make findings. In addition, the
Hirschfeld Action parties have also agreed to establish and/or carry over particular benchmark
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measures from the preliminary injunctive relief previously entered in the Hirschfeld Action in
the Hirschfeld Settlement Agreement.

The reform measures set forth in the DOJ Consent Judgment, and incorporated by
reference into the Hirschfeld Settlement Agreement, encompass the following areas:

• Protection from Harm;
• Mental Health Care, including Assessments and Diagnoses, Treatment Planning

and Medication Management and Monitoring;
• Behavioral Management;
• Medical and Nursing Care;
• Quality Assurance/Performance Improvement;
• Fire and Life Safety;
• Discharge and Aftercare Planning;
• KCHC Hospital Police Policies, Procedures and Practices; and
• Training and Policy Manuals and Accountability.

Additional reform measures are set forth in the Hirschfeld Settlement Agreement.
Certain provisions are specific to the KCHC CPEP. These include:

• Fifteen Minute Individualized Immediate Assistance Assessments;
• Benchmarks for Reduction in Lengths of Stay in the P-ER;
• Lengths of Stay in the EaU;
• Step-up Accountability Procedures regarding Individual Patients' Lengths of Stay

in the CPEP;
• Census in the P-ER;
• Selected Staffing Levels and Schedules;
• Inpatient Admission Rates; and
• Crisis Residence Beds.

There are other general provisions relating to both the KCHC Psychiatric Emergency
Service and the KCHC Psychiatric Inpatient Units. These include:

• Twenty-four Hour Discharges;
• Peer Counseling;
• Services for Patients With Developmental Disabilities or Cognitive Impairments;
• Mechanisms for PatieIit Feedback;
• Restraint and Seclusion;
• Stat (Emergency) Psychotropic Medications;
• Establishment of a Consumer and Family Behavioral Health Services Advisory

Council; and
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• Accessibility of KCHC Behavioral Health Services Programs and Facilities.

Finally, the Hirschfeld Settlement Agreement contains additional provisions relating to
the following areas:

• Data Gathering, Tracking Analysis and Reporting;
• Staff Accountability;
• Whistleblower Protections;
el Monitoring by Plaintiff and Plaintiff's and Plaintiff s Experts' Access to

Information and KCHC Behavioral Health Services.

The Monitoring Structure Contemplated by the Parties

Under the terms of the settlement documents, a plan of corrective action responsive to the
substantive areas identified in the DOJ Consent Judgment must be prepared and presented to the
DOJ and Plaintiff's Counsel in the Hirschfeld Action within 45 days of the DOJ Consent
Judgment being entered by the Court. To the extent any supplemental plan of corrective action
must be developed with respect to the additional substantive areas identified in the Hirschfeld
Settlement Agreement, that supplemental plan of corrective action will be prepared and
presented to Plaintiffs Counsel, and the DOJ, within 60 days of the Hirschfeld Settlement
Agreement being entered by the Court. The plan[s] of corrective action will be reviewed and
commented on by the DOJ and Plaintiff's Counsel in the Hirschfeld Action prior to
implementation of the plan[ s] of corrective action.

DOJ and Plaintiff's Counsel will be assisted in this function, and in all aspects of ongoing
compliance monitoring, by a compliance review team comprised of subject matter experts from
various disciplines. The experts have been selected by the United States with input from the
Defendants and Plaintiff's counsel. Plaintiffs counsel in the Hirschfeld Action are also entitled
to retain an expert for a transitional period of eighteen months after the settlement documents are
entered by the Court in order to assist in providing comments and feedback with respect to the
plan[ s] of corrective action and implementation and monitoring of the elements of those plan[ s].
In addition, the Defendants will employ a settlement coordinator to assist in ensuring compliance

. with Defendants' obligations under the settlement documents. Because the legal advocacy and
oversight authority of MHLS remains fully intact under both settlement documents, MHLS field
staff will provide additional on-site vigilance.

As noted previously, the Court will retain jurisdiction during the effective period of the
Settlement, and the Defendants will be subject to compliance monitoring with respect to its
obligations set forth in the settlement documents. The Settlement will terminate five years from
the effective date if Plaintiff certifies that Defendants have maintained substantial compliance
with the provisions of the Agreement for the previous twelve months. The Agreement may
terminate in less than five years if Plaintiff certifies that Defendants have maintained substantial
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compliance with each of the provisions ofthe Agreement for at least two years. This mechanism
for termination and/or modification of the settlement agreement is similar to that set forth in the
DOJ Consent Judgment; it also sets forth a mechanism for addressing the impact, if any, of
termination of any of the Defendants' substantive obligations under the DOJ Consent Judgment
on Defendants' obligations under the Hirschfeld Settlement Agreement. Finally, the Hirschfeld
Settlement Agreement sets forth the mechanism by which Plaintiff in the Hirschfeld Action will
recover attorneys' fees and costs, including expert fees, as well as post-judgment monitoring
attorneys' fees and costs.

We very much have appreciated the Court's patience and assistance to the parties in
reaching the resolution we present to the Court today. We are available to meet with the Court
as the Court contemplated in its November 16,2009 order. We would also be happy to answer
any questions in advance of any conference with the Court, if the Court would find it useful.

~~~~ed,

ei:
Kirkland & Ellis LLP
601 Lexington Avenue
New York, New York 10022
(212) 446-4800

Co-Counsel for Plaintiff Sidney Hirschfeld

cc: Martha Calhoun, Esq. (via e-mail)
Emily Sweet, Esq. (via e-mail)
Counsel for Hirschfeld Defendants

cc: Michael Goldberger, Esq. (via e-mail)
David Deutsch, Esq. (via e-mail)
Counselfor the United States
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