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May 6, 2011

Mr. Benno Schmidt, Chair
Board of Trustees
City University of New York
535 East so" Street
New York, New York 10065

Dear Chairman Schmidt and the Board of Trustees:

We write to urge that the CUNY Board of Trustees reverse its May 2 decision denying an
honorary degree to Tony Kushner. Mr. Kushner is one of the great American playwrights. He is
the recipient of a Pulitzer Prize and was honored by the Guthrie Theatre in 2009 with a two-week
celebration of his body of work. The decision of the faculty and administration of John Jay
College to honor Mr. Kushner rested upon his pre-eminent stature as a writer, artist and social
critic. The decision of the Trustees to reverse the John Jay nomination was undertaken in a
manner utterly lacking in fair process and for reasons that bear no relationship whatsoever to the
merits of honoring Mr. Kushner for his artistic contributions. At bottom, the action of the
Trustees is fundamentally incompatible with the basic commitment of academic freedom. That
commitment demands a respect for diversity of opinion and expression and a faith in the
competition of ideas undertaken through robust debate and discussion. The May 2 decision
ignores that commitment resting as it does upon a narrow-minded insistence on political
orthodoxy.

In advancing this criticism we do not deny the Board of Trustees' authority to pass upon
the granting of honorary degrees. We acknowledge that universities, in their corporate
capacities, have a right to express their ideological views; that one of the ways that universities
can express their views is through the selection of individuals to be awarded honorary degrees;
and that the Trustees get to decide upon the ideological views that are conveyed by the university
as a corporate entity.

We note, however, that the wisdom of universities taking ideological positions and,
perforce, to do so by granting honorary degrees is a matter of considerable controversy, Thus, in
1967, a University of Chicago faculty committee, under the chairmanship of Harry Kalven, Jr.,
issued a report urging a "heavy presumption against the university taking collective action or
expressing opinions on the political and social issues of the day .... " In reaching this conclusion,
the Kalven Report reasoned that" [a] university if it is to be true to its faith in intellectual inquiry,
must embrace, be hospitable to, and encourage the widest diversity of views within its own
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community. ... Since the university is a communit~ for these limited and distinctive
purposes, it is a community which cannot take collective action on the issues of the day without
endangering the conditions for its existence and effectiveness. There is no mechanism by which
it can reach a collective position without inhibiting that full freedom of dissent on which it
thrives." Kalven Committee: Report on the University's Role in Political and Social Action
(1967). The current controversy demonstrates the wisdom of Kalven's warning.

While we commend the Kalven Report to you, we take no position on either side of the
debate precipitated by the Report as there are, to be sure, good arguments both for and against
universities engaging with contemporary political and social issues. Our quarrel here turns upon
three more particular matters: The first involves the way that the Trustees arrived at their May 2
decision; the second involves the obvious retaliation against Mr. Kushner for his political views
where, as here, those political views are entirely unrelated to the reason that he was nominated
for the honorary degree; the third concerns the message conveyed by that decision, to wit, that
the University will tolerate no diversity of opinion, at least on the subject ofIsrael. Each of these
matters will be addressed in brief compass.

In considering these matters, we begin with the unarguable proposition that CUNY, as a
public university, is subject to the limitations imposed by the First Amendment. One such
limitation involves the insistence on procedural regularity and fairness in the decisionmaking
process even in circumstances where government agencies are conveying their own speech. In
this regard, the case of Pica v. Board of Education, Island Tress, 638 F.2d 404 (2nd Ciro 1980)
affirmed sub nom., Board of Education V. Pica, 457 U.S. 853 (1982), is instructive. Pica
involved a decision by a school board to remove ten books from its high school library because a
majority of school board members found the books offensive. In doing so, the board appointed a
book review committee to read the books and to recommend whether or not the books should be
restored to the shelf. The committee recommended the restoration of many of the books to the
library shelves and the board disregarded entirely the committee's recommendation. The board
defended its decision upon the claim that, as the democratically elected institution, it retained the
authority to decide upon the ideas conveyed by the library collection and to select books
consistent with the ideas that the board wanted to convey. In Pica, the Second Circuit found the
school board to have violated the First Amendment. In doing so, the Court strongly criticized the
procedural unfairness and ad hoc nature of the board's decisionmaking process even as it
recognized the authority of the school board to speak through its library collection decisions.
("Precision of regulation and sensitivity to First Amendment concerns are hardly established by
the erratic arbitrary and free-wheeling manner in which the ... school officials proceeded in this
case"). Pica, 638 F.2d at 416. A similar First Amendment concern seems present here. A
decision about Mr. Kushner was reached without any notice or fair opportunity to rebut the
claims made by Trustee Weisenfeld.
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Amendment concern. There is a line of cases in the employment context holding that it is
impermissible for government agencies to retaliate against employees on the basis of politics or
ideology where politics or ideology is irrelevant to job performance. Elrod v. Burns, 427 U.S.
347 (1976); Branti v. Finkel, 445 U.S. 507 (1980); Rutan v. Republican Party, 497 U.S. 62
(1990). This case does not involve an employment situation. Nevertheless, the circumstances
are similar. For here, Mr. Kushner's political views with respect to Israel have no relation to the
merits of Mr. Kushner as an artist. And it is, of course, Mr. Kushner's contributions as an artist
that serve as the basis for his selection, by John Jay College, as an honoree.

Finally, as noted above, this controversy should be informed by principles of academic
freedom. Those principles, while perhaps only normative and aspirational, counsel in favor of
rescinding the May 2 decision to deny Mr. Kushner an honorary degree. In the mid-1950s,
Professor R.M. MacIver, writing as the Director of the Columbia University Academic Freedom
Project, warned that "academic freedom always suffers grievous injury when a Board [of
Trustees] takes it upon itself to dismiss or discipline educators in opposition to a faculty
judgment". MacIver, Academic Freedom In Our Time (1955), at p. 75. The retaliation against
Mr. Kushner has already seriously damaged the image of CUNY as an institution committed to
free inquiry and robust debate. Such damage, however, is not irreversible. It can and should be
reversed by having the Board reconsider its May 2 decision and grant a well-deserved honorary
degree to Mr. Kushner.

More than one hundred years ago, T.H. Huxley observed that "the highest function of a
university is to seek out" those persons who advance our understanding of nature and society and
"to cherish them, and give their ability to serve ... full play." Huxley, "Founder's Day Address,"
Johns Hopkins University (1876). The awarding of honorary degrees is one of the ways that such
persons are cherished. Tony Kushner is such a person. He is to be cherished; he should not be
rejected because his views fail to satisfy a narrow political litmus test.

Sincerely,

~
Donna Lieberman

a~~
Arthur Eisenberg
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