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David M. Steiner
Commissioner, New York State Education Department
89 Washington Avenue
Albany, New York 12234

Merryl H. Tisch
Chancellor, Board of Regents
New York State Education Department
89 Washington Avenue
Room 110EB
Albany, New York 12234

Re: Adding Initiatives on Bullying and Discipline to New York's Race to the Top
Application

Dear Commissioner Steiner and Chancellor Tisch:

We write to urge the New York State Education Department to advocate vigorously for
passage of the Dignity for All Students Act and to add initiatives on implementing alternative
discipline models to its application for the federal Race to the Top Fund. The addition of these
proposals to New York's application will bolster New York's chances of receiving federal Race
to the Top funding, while also improving student achievement and graduation rates.

In its final rule implementing the Race to the Top ("RTTT") Fund, the United States
Department of Education stated:

We acknowledge that positive behavioral interventions and supports, as well
as other systemic programs and policies that address bullying, student
harassment, and disciplinary problems, are important to consider in ensuring
that students have a safe and supportive environment in which to learn. I

New York should seize this opportunity to receive federal funding by passing the Dignity for All
Students Act ("DASA") and implementing innovative discipline models.

1 United States Department of Education, Race to the Top Fund Final Rule, 74 Fed. Reg; 59688, 59707 (November
18,2009).
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Background

On February 17,2009, President Barack Obama signed into law the American Recovery
and Reinvestment Act, legislation meant to invest in critical sectors, including education. The
Act appropriated $4.35 bíllion for the Race to the Top Fund, a competitive grant program
designed to encourage and reward states that are implementing innovative education reforms?
The federal government identified six "selection criteria" and six "priorities" for this Race to the
Top Fund.

Forty states and the District of Columbia applied for the first round of funding under
Race to the Top. Of these, the federal Education Department chose 16 finalists, New York
among them. In late March 2010, the federal government selected two states, Delaware and
Tennessee, as winners of the first round. States that did not receive funding have been
encouraged to apply for the next round. Applications for round two are due on June 1,2010, and
New York State has indicated that it plans on submitting an application.

In its first round application, New York lost points in several areas:

• The state lost 11.4 points in the category of "articulating [the] state's education
reform agenda and LEA's participation in it."

• The state lost 16.6 points in the category of establishing "Data systems to support
education," including in the category of "Using data to improve education."

• New York State lost close to seven points in the category of "Turning around the
lowest-achieving schools."

• The state lost close to three points in the category of providing effective support
to teachers and principals.

• New York lost 12.6 points inthe category of "Ensuring successful conditions for
high-performing charter schools and other innovative schools"

As we explain in greater detail below, by adopting the NYCLU's recommendations for
New York's Race to the Top application, the state will improve its chances of receiving federal
funding. At the very least, New York will increase its score by 7 points, but may increase it by
as many as 15 points. Some of our recommendations will need legislative approval. Others may
be implemented by the Education Department without the approval of the legislature.

I. Combating Bias-Based Harassment and Bullying in Schools

For several years, the Dignity for All Students Act (A0366lC, S01987B) has been
pending before the New York State Legislature. The legislation would protect students' right to
an education by ensuring that all children attend school in an environment that is free from

2 United States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59836
(November 18,2009). The four core education reform areas outlined in RTTT are: Ca)Adopting intemationally-
benehmarked standards and assessments that prepare students for success in college and the workplace; (b) Building
data systems that measure student success and inform teachers and principals in how they can improve their
practices; Cc) Increasing teacher effectiveness and achieving equity in teacher distribution; and Cd) Turning around
our lowest-achieving schools."
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discrimination, harassment and bullying. The bill requires that schools establish policies and
guidelines for developing instruction and counseling methods that discourage bullying and
promote tolerance and understanding. It emphasizes preventive education, professional
development for teachers, and training for the school community on how to respond to bullying
in a responsible manner that does not over-rely on suspensions and expulsions. As important, it
establishes procedures for gathering data on incidents of harassment.

The bill has passed the State Assembly a number of times. There is strong support in the
State Senate from both sides of the aisle and the governor addressed the need for such legislation
in his 2009 State of the State address.

The New York State Education Department should take the lead in addressing the
problem of bullying and bias-based harassment in our schools. We encourage department
officials to work vigorously to persuade the State Legislature to pass DASA prior to the June 1st

RTTT application deadline. However, even ifthe legislature fails to act quickly on passing
DASA, we encourage the Education Department to include in its RTTT application the steps that
NYSED will take to address bullying and bias-based harassment in the schools. By doing so,
New York will demonstrate its commitment to fulfilling several of the selection criteria
identified by the federal government as vital for a successful RTTT application. Below we
outline how this should increase New York's score by 5-10 points.

Criteria C: Creating A Data System to Support and Improve Instruction

The.Dignity for All Students Act would strengthen New York State's data system and its
capability to support instruction by capturing information not currently gathered by schools and
allowing educators to track student and school-level data on incidents of bullying and bias-based
harassment. The federal Education Department has invited states "to include [in their RTTT
applications] school climate and culture measures in extending and adapting their statewide
longitudinal datasystems.t" New York could increase its score in Criteria C alone by 1-4 points
by passing DASA and including its components in the state's Race to the Top application.

Criteria C in the Race to the Top application rewards states that implement a statewide
longitudinal data system, particularly those systems that promote innovative and collaborative
problem-solving. It encourages states to integrate instructional data with student-level data,such
as data on discipline and attendance."

The NYCLU recognizes that New York has not fully implemented a statewide
longitudinal data system. Indeed, the state lost 14 points because we have not fully implemented
such a system. However, the state also lost 2.2 points because we have not fully utilized and
acquired the type of data that the federal Education Department recognizes is important to
improve instruction. Specifically, Criteria C(3) encourages states to:

3 United States Department of Education, Race to the Top Fund Final Rule, 74 Fed. Reg. 59688, 59706 (November
18,2009).
4 United States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59839
(November 18,2009).
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Increase the acquisition, adoption, and use of local instructional improvement
systems (as defined in this notice) that provide teachers, principals and
administrators with the information and resources they need to inform and
improve their instructional practices, decision-making, and overall
effectiveness.i

The Education Department defines "instructional improvement systems" to include tools that
provide teachers and administrators with meaningful data, which includes "instructional data
with student-level data such as attendance, discipline, grades, credit accumulation, and student
survey results to provide early warning indicators of a student's risk of educational failure.,,6

It is well-documented that a student's ability to learn and meet high academic standards is
compromised by bullying and harassment. Bullied students are at risk of educational failure.
The Dignity for All Students Act will capture data on bullying and harassment and make it
accessible to key stakeholders-iricluding teachers, administrators and policymakers-so that
they may make better informed decisions on instruction, operations, policy, and resource
allocation. It will help the school respond to individual cases of bullying and harassment, while
also help school officialsto identify and address systemic issues in individual schools or
districts. The data will help researchers evaluate school programs and their results, a method of
oversight that is strongly encouraged under Race to the Top.

By passing DASA, New York State will be able track student-level data that integrates
information on harassment and bullying with information on attendance, discipline, and grades.
Itwill support the creation of an advanced early warning system that will allow teachers,
administrators andpolicymakers to intervene in situations that indicate whether a student, or a
student population, is at risk of educational failure."

Criteria D: Providing Effective Support to Teachers and Principals

The Dignity for All Students Act will provide teachers and principals with additional
support to improve school climate, assist students who are on track to educational failure, and
improve student instruction and academic achievements. Moreover, teachers and administrators
will be able to use the training and data provided by DASA to support high-needs students.

Criteria D(S) in the RTTT application encourages states to "provide effective, data-
informed professional development" for teachers and principals and for "designing instruction to

5 Id at 59844.
6 United States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59839
(November 18,2009).
7 Moreover, by passing DASA, New York will indicate its commitment to Priority Four of the RTTT application-
Expansion and Adaptation of Statewide Longitudinal Data Systems. DASA would expand the state's data system to
integrate data on at-risk youth and on school climate matters. It will allow New York to create a true early warning
system for youth at-risk of dropping out or committing violence on other students or to themselves. The additional
data will allow educators and policymakers to make important decisions regarding school practices and policies, and
the overall effectiveness of school programs and instruction.
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meet the specific need of high-need students ... ,,8 New York could increase its score in Section
D(S) by two points by passing DASA and including it in its RTTT application.

The Dignity for All Students Act will create training programs to reduce bullying,
harassment and discrimination, and will provide resources to enable teachers and administrators
to respond to incidents of harassment, bullying, and discrimination. Such support structures will
be informed by data on bullying and bias-based harassment captured by DASA.9

Criteria E: Turning Around the Lowest-Achieving Schools

In Criteria E, "Turning Around the Lowest Achieving Schools," the u.S. Education
Department asks states to support LEAs' school-turnaround efforts through several possible
reform models, including the "transformation model.v'" The Education Department cites
eliminating bullying and student harassment as an example of a method that schools may utilize
when implementing the transformation model.'! Specifically, it encourages schools that
implement the transformation model to:

Implement approaches to improve school climate and discipline, such as
implementing a system of positive behavioral supports or taking steps to eliminate
bullying and student harassment.v'

While the NYCLU recognizes that there are other hurdles to fully implementing the
transformation model in New York State, NYSED should include DASA and its components in
its application as a method it will use to turn around the lowest achieving schools. This should
bolster NY's application by 1-3 points in this category.

Criteria F: Demonstrating Significant Reform Conditions

Finally, by passing DASA, New York State will be at the forefront of instituting
innovative ways to raise graduation rates and improve student achievement because tolerance
and emotional trauma associated with bullying often push students out or result in suspensions
and expulsions. Criteria F(3) rewards states that go beyond the RTTT criteria and have "created,
through law, regulation, or policy, other conditions favorable to education reform or innovation
that have increased student achievement or graduation rates, narrowed achievement gaps, or

8 United States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59845
(November 18,2009)
9 New York committed in its application to providing educators with the "training they need to provide our students
with a truly exceptional educational experience." (NY application page 5). By passing DASA, New York will
demonstrate that it is truly committed to this goal.
IOUnited States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59845
(November 18, 2009). NOTE: an LEA with more than nine persistently lowest-achieving schools may not use the
transformation model for more than 50 percent of its schools. Id. at 45.
l1United States Department of Education, Overview Information: Race to the Top Fund, 74 Fed. Reg. 59836, 59867
(November 18,2009).
12 Id.
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resulted in other important outcomes.v'" New York may increase its score in this category by
one point ..

By tracking incidents of bullying and bias based harassment, and providing teachers and
administrators with the tools they need to prevent and respond to such incidents, New York State
will be at the forefront of creating a more nurturing, and successful environment for all students.
Harassed and stigmatized students end up skipping school and engaging in high risk behaviors
such as drug use, alcohol abuse and sometimes even suicide, as was recently demonstrated in the
tragic suicide of a bullied student in Massachusetts. Education experts understand that bullying
and harassment impede students' abilities to learn. New York State will be at the forefront of
innovative law by passing the Dignity for All Students Act.

II. Improving School Climate by Implementing Alternatives to Harsh Discipline

The U. S. Department of Education has expressed a particular interest in states using Race
to the Top grants to improve school climate. Ithas highlighted Positive Behavioral Interventions
and Supports (PBIS) as a model for schools to adopt to improve their educational environment.
New York State should include PBIS, and similar initiatives, in its Race to the Top application.

Positive Behavioral Interventions and Supports is a discipline approach that has been
proven to improve school safety and academic achievement. It is a data-driven framework that
reduces disciplinary incidents in schools while at the same time improves school safety." The
premise of PBIS is that continual teaching and rewarding of positive student behavior will reduce
unnecessary discipline and promote a climate of greater productivity, safety, and learning. It is a
multi-layered approach that focuses on prevention and using disciplinary data to engage in
behavior analysis and develop schoolwide as well as targeted and individualized interventions
and supports.

Schools that effectively implement PBIS have demonstrated up to 50 percent reductions
in office referral rates per year (and a corresponding reduction in suspension and expulsion
rates); improved attendance rates; improved academic achievement; and improved staff morale
and perceptions of school safety. IS Organizations that support PBIS include the American
Psychological Association, the National Association of Schoo I Psychologists, the Children's
Defense Fund, The Council for Children with Behavioral Disorders, the NAACP Legal Defense
and Educational Fund, and the Southern PovertyLaw Center.

Similarly, restorative justice is a dispute-resolution strategy that focuses on providing
opportunities for all sides of a dispute, victims and offenders alike, to become involved in

13 Id at 59845.
14 See Robert H. Horner et aI, A Randomized Wait-List Controlled Effectiveness Trial Assessing School-Wide
Positive Behavior Support in Elementary Schools, Il J. Positive Behavior Interventions 133 (2009); Catherine P.
Bradshaw et al, The Impact of School-Wide Positive Behavioral Interventions and Supports (PBIS) on the
Organizational Health of Elementary Schools, 23 School Psychology Quarterly 462 (2008); Jeffrey R. Sprague &
Robert H. Horner, School Wide Positive Behavioral Supports, in The Handbook of School Violence and School
Safety: From Research to Practice (Shane R. Jimerson & Michael J. Furlong, eds., 2007). For additional research on
PBIS, please visit www.pbis.org.
15Id.
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addressing misconduct. Restorative justice has three primary goals: (1) to create accountability
for misconduct by providing opportunities for wrongdoers to account for their behavior by
working with the individuals they have harmed, and empowering the wrongdoers to repair the
harm; (2) to improve community safety through strategies that build relationships and empower
the community to care for its members; and (3) to build competency among the community by
developing the social skills of those who have harmed others and addressing the underlying
factors that led to the misconduct." Schools throughout the United States and Europe have
begun to implement restorative justice as an alternative to harsh discipline, with great successes
. duci . d d t 17In re ucmg suspension an rapout ra es.

By committing to implement PBIS and restorative justice programs, New York State will
increase its chances of receiving RTTT funding and should raise its score by 5-8 points.

Criteria E: Turning Around the Lowest-Achieving Schools

As explained above, in Compulsory Criteria E, "Turning Around the Lowest Achieving
Schools," the U.S. Education Department encourages states to implement the "transformation
model to turning around the persistently lowest-achieving schools.,,18 It cites PBIS as an example
of a method that schools may utilize when implementing the transformation model. 19

NYSED should include PBIS in its application as a method it will use to turn around the
lowest achieving schools. It should also cite restorative justice programs as a method to turn
around schools. This will bolster NY's application by 1-3 points in this category.

Criteria C: Creating Data System to Support and Improve Instruction

Compulsory Criteria C(3), as explained above, encourages states to use data to improve
instruction and create early warning indicators of a student's risk of educational failure.i"

New York State should include in its RTTT application a commitment to helping LEAs
implement instructional improvement systems that integrate disciplinary and academic data, such

16 See The Illinois Criminal Justice Authority, Implementing Restorative Justice: A Guide for Schools; available at
http://www.icjia.state.il.us/public/pd£lBARJ/SCHOOL %20BARJ%20GUIDEBOOOK.pdf.
17See Youth Justice Board for England and Wales, "Restorative Justice in Schools," 2004, available at
http://www.yjb.gov.uklPublications/Scripts/prodView.asp?idProduct=208&eP; see also Alice Ierley and Carin
Ivker, "Restoring School Communities: A Report on the Colorado Restorative Justice in Schools Program," VOMA
Connections (Victim Offender Mediation Association, Winter 2003), available at
http://voma.org/docs/connect13insert.pdf; J im Haessly, executive director of student services and special education
at the Waukesha school district in Wisconsin, implemented a restorative justice model. According to Haessly,
"Restorative justice works and we know it. We have a closer relationship with the Police Department, county
departments, and parents." See Carol Chmelynski, "Schools fmd 'restorative justice' more effective than expulsion,"
School Board News (National School Board Association, 17 May 2005), available a
thttp://www.nsba.orgIHPClFeatures/AboutSBN/SbnArchive/2005/May2005/Schoolsfind%e2%80%98restorativejust
icemoreeffectivethanexpulsion.aspx.
18United States Department of Education, Overview Irformation: Race to the Top Fund, 74 Fed. Reg. 59836,'59845
(November 18,2009).
19Idat 59867.
2°Id at 59839.
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as the data that will be generated by implementing Positive Behavior Interventions and Supports.
A key component of PBIS is the establishment of mechanisms to collect data on disciplinary
practices and the evaluation of such data on a regular basis to inform the effectiveness of the
initiative. This fits squarely within Criteria C(3) and should increase New York's score by 1-2
points.

Criteria F: Demonstrating Significant Reform Conditions

Finally, implementing PBIS and restorative justice will also improve New York's score
in Criteria F(3). By instituting PBIS and restorative justice practices in schools, New York will
establish innovative measures to address discipline in schools in a holistic manner that will
reduce violence, while at the same time improve school climate.

Education experts have recognized that excessively punitive discipline-which includes
out-of-school suspensions and the use of police tactics-has a negative impact on the school
environment and disproportionately impacts students of color and students with special needs.
PBIS and restorative justice are proven alternative mechanisms to address violence and
misbehavior in schools while also reducing the drop out rate and leading to students feeling more
welcomed in their schools. New York should implement these practices and take the lead in
instituting innovative measures to address school violence and student misbehavior. It should
increase the state's application score by one poínt."

Conclusion

The federal Race to the Top competition provides New York with a rare opportunity to
receive funding for implementing innovative education strategies. To date, most ofthe attention
regarding New York's application has focused on raising the current cap on charter schools, and
on reforming the state's teacher evaluation system. The NYCLU recognizes that these changes
will impact New York's score in its RTTT application. However, we are concerned that the
focus on these two initiatives has detracted from attention being given to other innovative ways
that New York may improve its chances of receiving federal funding. Implementing the Dignity
for All Students Act, Positive Behavior Interventions and Supports, and restorative justice will
undoubtedly raise New York's score and chances of winning the Race to the Top application.
We urge New York to use this opportunity to work with policymakers in instituting innovative
education strategies.

21 Including these initiatives will also fulfill two of the invitational priorities. In the federal regulations on race to the
Top, when discussing Invitational Priority Six, the US Education Department stated that it is "particularly
interested" in applications in which a state's LEAs "create the conditions for reform and innovation ... by providing
schools with flexibility and autonomy in ... creating school climates and cultures that remove obstacles to, and
actively support, student engagement and achievement." It further noted that "We acknowledge that positive
behavioral interventions and supports ... are important to consider in ensuring that students have a safe and
productive environment in which to learn." United States Department of Education, Overview Information: Race to
the Top Fund, 74 Fed. Reg. 59688,59707 (November 18,2009). Moreover, in discussing Invitational Priority Four,
the Education Department stated that it is "particularly interested in applications in which the State plans to expand
statewide longitudinal data systems to include ... school climate and culture programs." US Dep't ofEduc., Race to
the Top: Application for Initial Funding, 52 (2009). States intending to track disciplinary data in their longitudinal
data systems to measure the impact ofPBIS and other school climate programs
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Should you have any questions, please contact Udi Ofer by phone at 212-607-3342 or by
email at uofer@nyclu.org.

Sincerely,

DL
~f~Donna Lieberman

Executive Director Advocacy Director

cc: Senate Majority Conference Leader John Sampson
Assembly Speaker Sheldon Silver
Senator Suzi Oppenheimer
Senator Tom Duane
Assembly Member Catherine Nolan
Assembly Member Daniel J. O'Donnell
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