
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK
------------------------------------------------------------------ )( Index No.

NEW YORK CIVIL LIBERTIES UNION,

Petitioner,

VERIFIED PETITION

-against-

NEW YORK CITY POLICE DEPARTMENT, and
RAYMOND KELLY, in his official capacity as
Commissioner of the New York City Police
Department,

Respondents.

For a Judgment Pursuant to Article 78
Of the Civil Practice Law and Rules
-------------------------------------------------------------------)(

PRELIMINARY STATEMENT

1. This Article 78 proceeding asserts the right of Petitioner New York Civil Liberties

Union (NYCLU) and ofthe public to access information about the transportation of New

York City public school students to New York City Health and Hospital Corporation

hospitals (HCC hospitals) for psychological evaluations. Upon information and belief

students in public schools are sometimes inappropriately transferred from school to

psychiatric emergency rooms for psychological evaluations. According to press reports,

students as young as five years old have been handcuffed by police personnel and

transported from school to psychiatric emergency rooms. To gain information about the

extent ofthis practice, the NYCLU filed a Freedom of Information Law (FOIL) request

pursuant to Article 6 ofthe New York Public Officers Law, with the New York City
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Police Department (NYPD) asking for documents pertaining to the transportation of

public school students to HHC hospitals for psychological evaluations. To date, the

NYPD has neither provided access to responsive records, nor furnished Petitioner with a

written explanation as to why the request has been denied, as required by law. This

Article 78 petition seeks to compel the NYPD to comply with FOIL's mandates.

PARTIES

2. Petitioner New York Civil Liberties Union is a not-for-profit corporation that

defends and promotes civil rights and civil liberties in New York State. It is authorized

to seek documents under FOIL pursuant to New York Public Officers Law §89(3)(a). As

a corporation it has the capacity to sue and be sued. Not-For-Profit Corporation Law

§202(a)(2).

3. Respondent New York City Police Department is a law enforcement agency

administered under Title 14 of the New York Administrative Code and responsible for

safety in New York City public schools. The NYPD is a public agency subject to New

York's Freedom ofInformation Law. Respondent Raymond Kelly is a public officer

who is named in his official capacity as Commissioner of New York City's Police

Department.
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VENUE

4. Pursuant to C.P.L.R. §§ 7804(b) and 506(b), venue in this proceeding lies in New

York County which is the judicial district in which Respondents' principal offices are

located.

INCIDENTS AT ISSUE

5. Upon information and belief, on or about January 17,2008, a school safety agent

at Public School 81 handcuffed five year old Dennis Rivera after he threw a tantrum at

school. The agent and school officials called an ambulance to transport him from school

to Elmhurst Hospital Center's psychiatric ward for a psychological examination.

Incidents such as this do not appear to be isolated. Upon information and belief as many

as 25 of the 76 child adolescent visits in January 2008 to a Staten Island Comprehensive

Psychiatric Emergency Program were referred by schools. A copy of the February 21,

2008, Daily News article reporting about Dennis Rivera's incident at P.S. 81 is appended

to this Petition as Exhibit D.

6. On March 26, 2008, in response to this information, the NYCLU sent the NYPD a

request for records under the Freedom of Information Law that relate to the transportation

of students from New York City public schools to HHC hospitals for psychological

evaluations. Specifically, the request asked for Criminal Incident Reports

(PD313-147), Youth Referral Reports (PD 377-153), Complaint Reports (PD-313-152 or

UF 61) and Complaint Report Worksheets (PD-313-152A), Aided Report Worksheets

(PD 304-152b), documents setting forth procedures and policies related to these
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occurrences, and any training materials instructing school safety agents and police

officers on restraining students and juveniles and on determining when restraint is

appropriate and/or necessary in situations where public school students are transported to

HHC hospitals for psychological evaluations. A copy of the March 26, 2008, request

under FOIL is attached to this Petition as Exhibit A.

7. The NYPD acknowledged this request by letter on Apri123, 2008. In this letter,

the NYPD selected August 1, 2008, as the date by when a determination of the request

would be reached. A copy of the April23, 2008, letter of acknowledgment is attached to

this Petition as Exhibit B.

8. Upon information and belief, on May 2,2008, Sergeant James Russo,

Respondents' Records Access Officer, informed Adriana Piñón, a staff attorney for

Petitioner, that he believed the Youth Referral Reports, as well as the Complaint Reports

and the Complaint Report Worksheets were not relevant to the NYCLU's request because

they pertain to truancy and criminal matters respectively. Sgt. Russo further informed

Ms. Piñón that a search for the other records requested would continue but that, pursuant

to NYPD policy, the search would exclude documents setting forth policies.

9. Upon information and belief, on August 1, 2008, the NYPD failed to provide a

written response regarding whether the records in Petitioner's FOIL request can be

disclosed. Further, Respondents provided none of the records requested nor did it ask for

a new determination date.
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10. Upon information and belief, in a follow-up phone conversation between Sgt.

Russo and Ms. Piñón on August 21,2008, Sgt. Russo informed Ms. Piñón that the NYPD

looked at the juvenile and criminal reports requested and that they were not relevant to

the transportation of students from public schools to HHC hospitals. He also informed

Ms. Piñón that he had requested the Aided Reports and was awaiting their arrival. He

was unsure at that time whether these reports would be searchable because the relevant

category, Emotionally Disturbed Persons, needed to be handwritten on the forms. Sgt.

Russo stated that more time was needed but told Ms. Piñón that a letter with a new

determination date would not be issued. In fact, Petitioner never received a letter

requesting more time or identifying a date by which a determination would be reached.

11. On August 28,2008, Petitioner sent Respondent a letter stating that the NYPD's

failure to reach a determination by August 1, 2008, and its subsequent failure to issue a

letter with a new determination date constituted a constructive denial of its request

because the agency did not conform to the provisions of FOIL. In this same letter,

Petitioner appealed this constructive denial pursuant to New York Public Officers Law

§89(4)(a). A copy of the August 28,2008, appeal from the constructive denial is

appended to this Petition as Exhibit C.

12. Upon information and belief, the NYPD has yet to respond to Petitioner's August

28, 2008, appeal-it has neither provided access to any responsive records nor given any

written explanation as to why these records cannot be disclosed.
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13. Meanwhile, upon information and belief, instances of students being brought from

public schools to psychiatric emergency rooms continue to occur. The New York Times

has reported that in July, 2008, Rohan Morgan was restrained in his school in Queens by

School Safety Agents who are employees of the NYPD and who brought Morgan from

his school to a psychiatric hospital after he was found in possession of a cell phone on

school premises. A copy of a December 9, 2008, New York Times article reporting about

the Rohan Morgan incident is appended to this Petition as Exhibit E.

CAUSES OF ACTION

14. An Article 78 Petition is the proper vehicle to review agency decisions regarding

Freedom of Information Law requests as provided by N ew York Public Officers Law

§89(4)(b).

PRAYER FOR RELIEF

WHEREFORE, Petitioner requests the following relief:

1. An order directing Respondents to comply with the duties imposed on it

by the Freedom of Information Law.

2. An order directing that Respondents disclose the information sought by

Petitioner's FOIL request of March 26,2008, or provide a written

explanation as to why the information is exempt.

3. Reasonable counsel fees pursuant to New York Public Officers Law

§89(4)(c).
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4. Such other and further relief as may be necessary, appropriate and

equitable.

Respectfully submitted,

~ckf~-
ADRIANA PIÑÓN
ARTHUR N. EISENBERG
NEW YORK CIVIL LIBERTIES
UNION FOUNDATION
125 Broad Street, 19th Floor
New York, New York 10004
(212) 607-3300

Counsel for Petitioner

Dated: January 9,2009
New York, New York
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VERIFICATION

STATE OF NEW YORK )
) ss:

COUNTY OF NEW YORK )

Donna Lieberman, being duly sworn states under the penalties of perjury:

1. I am the Executive Director and Chief Executive Officer of the Petitioner in the

within proceeding. I make this Verification pursuant to C.P .L.R. § 3020( d)(1).

2. I have read the attached Verified Petition and know its contents.

3. The statements in the Verified Petition are true to my own knowledge, or upon

information and belief. As to those statements that are based upon information

and belief, Ibelieve those statements to be true.

DO LIEBERMAN

Dated: New York, NY
January 9, 2009

Sworn and subscribed to me
this 9th day of January 2009

~Icl~--

CHRISTOPHER T. DUNN
NOTARY PUBLIC, State of New York

No. 31-4934948
Qualified in New York County ~ r::

Commission Expires June 20~
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