
STATE OF NEW YORK
NEW YORK STATE EDUCATION DEPARTMENT
--------------------------------------------------------------x
In the Matter of Petitioner Aura Melgar,
on behalf of C.M., from action of
Respondent the Mamaroneck Union Free
School District regarding the denial of
admission
--------------------------------------------------------------x

VERlFIED PETITION

ORAL ARGUMENT
REQUESTED

To the Commissioner of Education:

1. Petitioner Aura Melgar brings this appeal and request for interim relief to vindicate the

constitutional and statutory rights of her sixteen-year-old son, referred to in this petition

by the initials "C.M.," to attend Mamaroneck High School tuition-free.

STATEMENT OF FACTS

2. Ms. Melgar resides in Larchmont, NY, on Boston Post Road located within the

Mamaroneck Union Free School District ("the District").

3. Ms. Melgar and C.M. permanently moved from Franklin Avenue in New Rochelle, NY

to Larchmont on April I, 2016. In anticipation of her move, on Tuesday, March 29, Ms.

Melgar sought to em-all C.M. and his younger siblings in the Mamaroneck Union Free

School District. On that date, she went to the registration office located within

Mamaroneck High School with copies of the records necessary for the school to process

her children's enrollment, including immunization records and evidence of residency

within the District.

4. Ms. Melgar also brought with her records demonstrating that her son completed middle

school in 2015. She brought with her-and the registration office staff copied for its

records-a Certificate of Studies issued by the Guatemalan Ministry of Education, a hue

and correct copy (with redactions for the student's name) of which is attached as Exhibit
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A. The Certificate reflects that C.M. completed the "Nivel de Educación Media, Ciclo de

Educación Básica."

5. In further support of Petitioner's claim, attached as Exhibit B to this petition is a hue and

correct copy of a notarized, certified translation (with redactions for the student's name)

of the Certificate of Studies issued by the Guatemalan Ministry of Education. The

translation reflects that C.M. completed the "3rd grade cycle of basic tele secondary

education."

6. Attached as Exhibit C is a true and correct copy of C.M.'s middle school diploma

(reflected by the words "Nivel de Educación Media"), issued by the Guatemalan Ministry

of Education.

7. As Exhibits A, B, and C indicate, C.M. has completed only a middle school education

and did so in 2015.

8. After bringing the documentation and records to the registration office on Tuesday,

March 29, Ms. Melgar did not hear back from the registration office promptly and grew

anxious that her sons would not be able to start school upon their move to Larchmont.

9. On Saturday, April2, as Ms. Melgar was unpacking the family's belongings in their new

apartment in Larchmont, a police officer appeared unannounced at her residence and was

able to verify that she and her children lived in Larchmont, which is within the

Mamaroneck School District.

10. On Monday, April 4, the District sent a letter to Ms. Melgar denying C.M. admission as a

student at Mamaroneck High School, in relevant pmi stating:

Based upon the information you provided it appears that [C.M.] has previously
graduated from the highest level of compulsory education offered in Guatemala.
According, [C.M.] is not entitled to attend Mamaroneck High School tuition free.



See Ltr. from Dr. Michael Kollmer, Director of Research, Assessment and

Accountability, Mamaroneck Public Schools, dated Apr. 4,2016 (citation omitted),

attached as Exhibit D.

11. The District's letter erred in failing to consider whether C.M. received a high school

diploma in Guatemala. He did not. He completed only middle school.

12. Attached as Exhibit E is a hue and correct copy of an excerpt of a document describing

the educational system in Guatemala, entitled "Mi Escuela Progresa (My School Is

Making Progress," available at

http://idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum= 1823 774. The document,

which upon information and belief was prepared in relation to a loan from the Inter-

American Development Bank to the Republic of Guatemala, reflects the fact that

secondary education in Guatemala consists of both middle school (grades 7-9) and high

school (grades 10to at least 11).

13. Attached as Exhibit F is a true and correct copy of an excerpt of a report prepared by the

Guatemalan Ministry of Education, entitled "Inclusión Educativa: El Camino del Futuro

Un Desafio para compartir" and dated October 2008, available at

http://www .ibe. unesco. org/N ational_ Reports/K'E _200 81guatemala _NR08 _ sp.pdf. The

chmi contained in the report shows that Guatemalan education from grades 7 through 9 is

referred to as "Media" or "Básico" and lists grade 9 as the third grade of basic education.

That terminology is consistent with the bolded words on C.M.' s Certificate of Studies.

See Ex. A ("Nivel de Educación Media, Ciclo de Educación Básica").

14. C.M.'s younger siblings were permitted to begin attending Mamaroneck schools. They

began attending Mamaroneck schools on April 11,2016.
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15. Given that the District has refused to pennit CM. to attend Mamaroneck High School,

New Rochelle High School has permitted CM. to continue attending school there on a

temporary basis.

16. C.M. and his family are experiencing immediate, continuing, and irreparable injury due

to the District's denial of permission for him to attend school in the community in which

they live. While Ms. Melgar is pleased for her son to be able to continue his schooling

without interruption, his inability to attend Mamaroneck High School despite residing

within the District has created considerable logistical difficulties and inconveniences.

Among them, Ms. Melgar not only must arrange transportation for C.M.'s younger

siblings to Mamaroneck schools but also must arrange separate transportation for C.M. to

New Rochelle. C.M. bears the strain of not knowing whether or where he will be able to

continue his schooling and is missing out on opportunities to study and socialize with

classmates living in his school district.

17. Ms. Melgar also has incurred expenses in having C.M.'s Certificate of Studies translated

and has missed work to travel to the Guatemalan Consulate in New York City in the hope

of obtaining its assistance in convincing the District to admit C.M. as a student.

STATEMENT OF LEGAL AUTHORITIES

18. The New York State Constitution commands the legislature to "provide for the

maintenance and support of a system of free common schools, wherein all the children of

this state may be educated." N.Y. Const. Ali. 11, § l.

19. In construing this constitutional provision, the N ew York State Court of Appeals has

observed that a "high school level education is now all but indispensable" in order to

prepare students to be able to support themselves and that "students require more than an
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eighth-grade education to function productively as citizens." Campaign for Fiscal Equity,

Inc. v. State, 100 N.Y.2d 893, 906 (2003); see also Plyler v. Doe, 457 U.S. 202, 221-22

(1982) (The "denial of education to some isolated group of children poses an affront to

one of the goals of the Equal Protection Clause: the abolition of govemmental barriers

presenting unreasonable obstacles to advancement on the basis of individual merit.").

20. The Education Law provides that "[a] person over five and under twenty-one years of age

who has not received a high school diploma is entitled to attend the public schools

maintained in the district in which such person resides without the payment of tuition."

N.Y. Educ. Law § 3202(1).

21. The Education Law further provides that "[n]o person shall be refused admission into or

be excluded from any public school in the state ofN ew York on account of ... national

origin." N.Y. Educ. Law § 3201(1); see also N.Y. Civ. Rights Law § 40-c (prohibiting

national origin discrimination by "any agency or subdivision of the state").

22. The Equal Protection Clauses of the United States and New York Constitutions prohibit

discrimination on the basis of national origin or alienage.

23. Upon information and belief, the District receives federal financial assistance. See

Mamaroneck Union Free School District, Federal Education Budget Project,

http://febp.newamerica.net/k12/NY/3618240#Funding (last visited May 2, 2016). As

such, under Title VI of the Civil Rights Act of 1964, the District may not exclude any

student from school or deny any student school benefits on the basis of national origin.

See 42 U.S.C. § 2000d.



APPLICATION OF LAW TO FACTS

24. C.M. meets the qualifications of Section 3202(1) of the Education Law in that he is

sixteen years old, resides within the Mamaroneck Union Free School District, and has

received only a middle school education-not a high school education or diploma.

25. In its letter refusing C.M. admission, the District cites only the Commissioner's decision

in Appeal of Botros, 46 Ed Dept Rep 142, Decision No. 15,467 (2006), but that decision

is inapposite to this case and offers no support to the District's refusal to admit C.M. In

Botros, unlike here, it was undisputed that the petitioner's son had received a high school

diploma. The Botras petitioner claimed that his Egyptian diploma was not equivalent to a

New York high school diploma but failed to offer any support for this position.

26. The District's letter does not claim, and the District could not truthfully assert, that C.M.

has received a high school diploma.

27. The sole articulated basis for the District's refusal to admit C.M. is that he "has

previously graduated from the highest level of compulsory education offered in

Guatemala." See Ex. D.

28. In a decision issued last year, the Commissioner considered and explicitly rejected

precisely this rationale (as applied to Brazil's highest level of compulsory education

offered) as a basis for denying a student high school admission. In this regard, the

Commissioner stated:
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I will first address respondent's assertion that the student is not eligible to attend
the district's schools because he graduated from the highest level of compulsory
education in Brazil. ... Education Law §3202(1) states that "a person over five
and under twenty-one years of age who has not received a high school diploma is
entitled to attend the public schools ... " (emphasis added). Respondent does not
assert that the student received a diploma, nor does the record indicate that he
received a diploma and graduated from the educational system in Brazil (cf
Appeal ofBotros, 46 Ed Dept Rep 142, Decision No. 15,467). Therefore, the fact
that the student may have exceeded the level of compulsOly education required in
Brazil is in-elevant. Insofar as the record does not establish that the student
received a high school diploma, he is not precluded from attending school in New
York on that basis.

AppealofeS., 54 Ed Dept Rep, Decision No. 16,697 (2015) (underlining added).

29. Applying Appeal of cs. to this case, it is irrelevant what the compulsory level of

education is in Guatemala or whether C.M. has obtained it. Given the undisputed fact that

he has not received a high school diploma, he is entitled to attend high school in the

school district in which he resides-namely, Mamaroneck High School in the

Mamaroneck Union Free School District.

30. The District's refusal of admission not only contravenes the precedents of the

Commissioner; by imposing differential treatment on students who received their primary

schooling from birth countries other than the United States, it also impermissibly

discriminates on the basis of alienage and national origin. The standard articulated in the

Education Law and by the Commissioner-i.e., whether a student has received a high
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school diploma-is facially nondiscrüninatory. See N.Y. Educ. Law §3202(1); Appeal of

cs., 54 Ed Dept Rep, Decision No. 16,697 (2015). By contrast, the District's substituted

standard explicitly classifies on the Ïlnpermissible basis of national origin by predicating

enrollment eligibility on the "highest level of compulsory education" offered by the

student's country of origin. See Ex. D. Such discrimination violates Section 3201(1) of

the Education Law and a host of other state and federal constitutional and statutory anti-
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discrimination protections. See U.S. Const. amend. XIV, § 1; N.Y. Const. mi. 1, §11;

N.Y. Civ. Rights Law § 40-c; 42 U.S.C. § 2000d.

31. There is no reason in law or fact to support the District's refusal to enroll C.M., Each day

he is unable to attend high school in Mamaroneck continues to hann him and his family.

They are significantly burdened by being compelled to attend school in a community

where they no longer live. For these reasons, Petitioner requests that the Commissioner

order interim relief forthwith, staying the refusal by the District to admit C.M. and

directing the Respondent to permit CM. to attend Mamaroneck High School during the

pendency of this appeal.

CAUSES OF ACTION

1. The District's refusal to admit C.M. to Mamaroneck High School violates Section

3202(1) of the Education Law.

2. The District's refusal to admit C.M. to Mamaroneck High School violates Section

3201(1) of the Education Law.

3. The District's refusal to admit C.M. to Mamaroneck High School violates Article 11,

Section 1 of the New York State Constitution.

4. The District's refusal to admit C.M. to Mamaroneck High School violates the Equal

Protection Clauses of the United States and New York State Constitutions.

5. The District's refusal to admit C.M. to Mamaroneck High School violates Title VI of the

Civil Rights Act of 1964.
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WHEREFORE, Petitioner Aura Melgar respectfully requests:

1. Interim relief permitting her son, C.M., to attend Mamaroneck High School tuition-free

pending a decision on the merits of this appeal;

2. A finding that C.M. has not obtained a high school diploma and therefore that the

District's refusal to permit him to attend Mamaroneck High School tuition-free is

without basis;

3. An order directing the District to pennit C.M. to attend Mamaroneck High School

tuition- free; and

4. Such other relief as the Commissioner deems just and proper.



Counsel for Petitioner

Respectfully submitted,

~V&
Jordan Wells
NEW YORK CIVIL LIBERTIES UNION

FOUNDATION
125 Broad Street, 19th Floor
New York, NY 10004
Telephone: (212) 607-3300
Facsimile: (212) 607-3318
jwells@nyclu.org

Dated: May 3,2016
New York, NY

mailto:jwells@nyclu.org


VERIFICA TION

STATE OF NEW YORK )
)
)

ss:
COUNTY OF WESTCHESTER

Aura Melgar, being duly sworn, deposes and says that she is the petitioner in this proceeding;

that she has been read the foregoing petition and knows the contents thereof; that the same is true

Aura Melgar

to the knowledge of deponent except as to the matters therein stated to be alleged upon

information and belief, and as to those matters he/she believes it to be true.

Dated: May 3, 2016
Larchmont, NY

Subscribed and sworn to me

me this~day of May 2016

{VERIFICATION;I )


