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Sent by email 

July 23, 2014 

 

Governor Andrew M. Cuomo 

The Executive Chamber 

State Capitol 

Albany, New York 12224 

 

Re:  Veto recommendation regarding S7801/A9853, legislation that would undermine 

the authority of local government officials to establish disciplinary standards and 

impose discipline in matters involving police misconduct 

 

Dear Governor Cuomo: 

 

In the closing hours of the 2014 legislative session, the Assembly and Senate passed with hardly a 

word of debate a bill that would seriously curtail the authority of local government officials to take 

disciplinary action, including removal or suspension, when a police officer commits misconduct.  

 

Under the terms of this legislation, any disciplinary proceeding as well as any disciplinary 

sanctions would be subject to the terms of a mandatory collective bargaining process between a 

municipality or town and the union representing the police. This bill, if signed into law, would 

make the public interest secondary to the narrow self-interests of police officers, as pressed by 

their collective bargaining representatives.  

 

The bill compels a veto message. You and your predecessors have consistently rejected such 

legislation. And along with the allies who have signed below, we urge that you reject 

S7801/A9853.  

 

As a matter of law the legislation is seriously flawed. The sponsors of the bill suggest that it is 

required to “restore” the right of police officers to negotiate the terms and conditions by which 

they may be subject to discipline – a right they claim has been taken “without compensation,” 

leaving police officers subject to “autocratic local control.”
1
 This assertion is simply without basis 

in the law.  

 

As a public policy matter the bill is no less problematic. The proposed law undermines the 

authority of a city’s or town’s mayor and other officials to establish standards of conduct and 

performance for police, and to hold police officers accountable for failure to meet those standards. 

                                                 
1
 See S7801 (Golden)/A9853 (Abbate), sponsors’ memorandum, under the caption “justification.”  
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Through the collective bargaining process, union officials will seek to insulate rank-and-file 

members from discipline. Elected officials will be bound by union contracts that limit or obstruct 

investigations into misconduct and imposition of discipline. As a consequence, the authority of 

local officials to deter police misconduct will be seriously compromised; public accountability for 

the conduct of police will be all but eliminated. 

 

The absence of meaningful accountability for the use, and misuse, of police authority is a serious, 

systemic problem.
2
 This legislation would in many cases serve to immunize police officers who 

have committed acts of misconduct against civilians. What the bill actually proposes is that police 

officers will police themselves, to the extent their union is able to negotiate such an arrangement 

pursuant to a mandatory collective bargaining process that binds government officials. Such a 

policy is directly counter to the public interest. 

 

Holding police officers accountable: why the Court of Appeals ruled that local governments 

have the right to maintain disciplinary authority over police  

 

Since at least the Nineteenth Century the laws of New York have recognized that police discipline 

is subject to the authority of local government officials. Patrolmen’s Benevolent Assoc. of the City 

of New York v. New York State Public Employment Relations Board, 6 N.Y.3d 574 (2006) 

[hereinafter PBA Case].
3
 In crafting the Civil Service Law, the legislature recognized and 

reaffirmed the importance of local control over police discipline by expressly providing that the 

law “shall [not] be construed to repeal or modify any general, special or local law or charter 

provision” governing the discipline of police officers and other public employees. Civ. Serv. Law 

§ 76(4). Since then, numerous court decisions have rejected efforts by police officers and unions 

to restrict or subvert the authority of municipal officials in matters of police discipline.  

 

The PBA Case reflects longstanding recognition – by the state legislature, courts, and 

municipalities – that control over police discipline must be vested in local government officials. 

The ruling in that case included this observation: “While the Taylor Law policy favoring collective 

bargaining is a strong one, so is the policy favoring the authority of public officials over the 

police.” The court analyzed and reaffirmed a long line of New York case law interpreting the 

intent and scope of the Taylor Law, and found in this jurisprudence the well-established rule that 

government officials retain authority over police disciplinary matters.  

 

The sponsors of S7801/A9853 conjure a fictitious narrative: that the Court of Appeals ruling 

usurped the inherent right, under the Taylor Law, of police officers and their union representatives 

                                                 
2
 See, e.g., NYCLU, Mission Failure: Civilian Review of Policing in New York City, 1994-2006 (2007). 

3
 The court discusses state legislation passed in 1897, subsequently incorporated in the New York City 

Charter (L. 1897, ch.378, enacting N.Y. City Charter § 271), which provides that “The [police] 

commissioner shall have cognizance and control of the government, administration, disposition and 

discipline of the department and the police force of the department; and the Rockland County Police Act, 

adopted by the state legislature in 1936 (L. 1936, Ch. 526), which provides that “The town board shall have 

the power and authority to adopt and make rules and regulations for the examination, hearing, investigation 

and determination of charges, made or preferred against any member or members of such police 

department. . . .” 
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to determine matters of police discipline in the context of a mandatory collective bargaining 

negotiation.
4
 In making this assertion, the sponsors of the legislation dismiss more than two 

decades of jurisprudence in which the Appellate Division has ruled consistently that local 

legislation empowering government officials to impose discipline upon police officers overcomes 

a presumption that the terms and conditions of public employment are subject to mandatory 

bargaining. PBA Case at 574-75. 

 

What’s more, in the PBA Case the Court of Appeals cited its own prior decisions in support of the 

proposition that “some subjects are excluded from collective bargaining, even where no statute 

explicitly says so.” Id. at 572. The court has ruled, for example, that “. . . a police department may 

not be required to bargain over the imposition of certain requirements on police officers receiving 

benefits following injuries in the line of duty,” Matter of Schenectady Police Benevolent Assn. v. 

New York State Pub. Empl. Relations Bd., 85 N.Y.2d 480 (1995); and that “a city may not 

surrender, in collective bargaining, its statutory right to choose among police officers seeking 

promotion,” Matter of Buffalo Benevolent Assn [City of Buffalo], 4 N.Y.3d 660 (2005). 

 

Nevertheless the proponents of the bill simply reject a well-established legal principle, and the 

compelling public policy interest upon which this principle is based, which holds that public 

officials should not be required to negotiate with police unions the terms by which police officers 

may be subject to discipline.
5
  

 

The problem of police misconduct 

 

In the routine and ordinary course of law enforcement the authority vested in police comes into 

tension with the civil liberties of those who are being policed. Tension often escalates to conflict. 

Among the complaints received most frequently at NYCLU offices across the state are allegations 

of police misconduct. The authority to investigate and review such incidents, and to pursue 

disciplinary action when appropriate, must be held by those government officials who are 

accountable to the residents of the community.  

 

Police have the power to restrain and arrest people, and to do so through the exercise of force. This 

power is simply too great to permit its exercise in the absence of oversight by government officials 

to whom the police must answer. It would be unwise in the extreme to restrict by the terms of a 

collective bargaining agreement the government’s authority to pursue disciplinary action regarding 

a police officer’s abuse of authority. 

                                                 
4
 See 7801 (Golden)/A9853 (Abbate), sponsors’ memorandum. 

5
 That the law allows municipalities to retain authority over police discipline in no way suggests or implies 

that police officers facing disciplinary charges are not entitled to protections of due process. Beyond the 

basic constitutional requirements of notice, opportunity to be heard, and right of appeal, local governments 

can, and do, take additional measures to ensure that disciplinary proceedings are conducted fairly. For 

example, the New York City administrative code provides that police officers “shall be fined, reprimanded, 

removed, suspended or dismissed from the force only on written charges made or preferred against them, 

after such charges have been examined, heard and investigated by the commissioner or one of his or her 

deputies upon such reasonable notice to the member or members charged.” New York City Admin. Code § 

14-115(b). Police officers may seek judicial review and reversal of disciplinary decisions pursuant to CPLR 

Article 78, a further protection against arbitrary punishment.  
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The Court of Appeals, in the PBA Case, makes the same point: “As long ago as 1888, we 

emphasized the quasi-military nature of a police force, and said that ‘a question pertaining solely 

to the general government and discipline of the force . . . must, from the nature of things, rest 

wholly in the discretion of the commissioners.’” PBA Case at 576 (citing People ex rel. Masterson 

v. French, 100 N.Y. 249, 299 (1888)).
6
 The court characterizes this principle as fundamental.  

 

Conclusion 

 

There have been a number of bills introduced before the legislature that seek to restrict 

disciplinary actions involving the police to the terms of a collective bargaining contract. In each 

case the legislation was rejected.
7
 Veto messages were issued by Governors Pataki, Spitzer and 

Paterson.
8
  

 

In a veto message issued by Governor George Pataki, he explained that “I have consistently taken 

the position that decisions relating to the discipline of law enforcement officers should be made by 

publicly accountable officials.” See note 8, Governor’s Veto Message 309 of 2006. In rejecting 

similar legislation, he warned, the bill would have “. . . stripped from the employer the authority to 

maintain discipline in the most serious misconduct cases and bestowed it on a hearing officer who 

was not accountable to either the public or the governmental employee.” Gov. George Pataki, 

Governor’s Veto Message 12, A.6343 (July 12, 2005). 

 

In 2012 you vetoed a bill that would have limited the ability of town officials to suspend a police 

officer charged with an offense, notwithstanding its seriousness, pending resolution of the charges. 

Your veto message explained that the proposed law would “constrain the ability of a town police 

department to effectively manage its workforce when allegations of misconduct arise.” Gov. 

Andrew Cuomo, Veto Message 141, A.7761A (Aug. 17, 2012). 

 

                                                 
6
 In the area of police officer discipline, each Judicial Department has had occasion to observe that police 

departments are quasi-military organizations demanding strict discipline. See, e.g., DiLauria v. Police 

Commissioners of Town of Harrison, 285 A.D.2d 464, 727 N.Y.S.2d 335, 336 (2d Dep't 2001) (“[P]olice 

departments are quasi-military organizations requiring strict discipline”); Perry v. Municipal Civil Service 

Commission of City of Rochester. 191 A.D.2d 971, 594 N.Y.S.2d 507 (4th Dep't), leave to appeal denied, 

82 N.Y.2d 653, 601 N.Y.S.2d 583 (1993); McAvoy v. Ward, 145 A.D.2d 378, 381, 535 N.Y.S.2d 721, 724 

(1st Dep't 1988) (“[W]e recognize the importance and the necessity of strict discipline in the Police 

Department, a quasi-military organization ...”) (quotation marks and citation omitted), appeal denied, 74 

N.Y.2d 606, 544 N.Y.S.2d 820 (1989); Mundell v. Prottas, 76 A.D.2d 952, 428 N.Y.S.2d 742 (3d Dep't 

1980) (“A police department is a quasi-military organization, requiring strict discipline and obedience to its 

rules and regulations”). 

7
 Such legislation was passed in 2006, 2007 and 2008; in each case the bill was vetoed. Similar legislation 

was introduced in 2009 (A6253 Abbate) and 2011 (A5734 Abbate), but was not approved by the 

committees to which the bills were assigned. 

8
 Gov. George Pataki, Governor’s Veto Message 309, S7503/A11088 (Aug. 16, 2006); Gov. Eliot Spitzer, 

Governor’s Veto Message 1, S1301/A4592 (Apr. 17, 2007); Gov. Eliot Spitzer, Governor’s Veto Message 

96, S5295/A8139 (Aug. 1, 2007); Gov. David Paterson, Governor’s Veto Message 44, S6717/A9977 (July 

21, 2008). 
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Your judgment, and the analysis on which it was based, was consistent with the law and with 

sound public policy.  

 

The 2014 legislation submitted for your review is no less flawed than the aforementioned bills 

vetoed by you and by your predecessors. Well-established legal principle and a compelling public 

interest require that S7801/A9853 is rejected. NYCLU and our partner organizations urge you to 

issue a veto message.  

 

Yours sincerely, 

 

 

 

 

Donna Lieberman 

Executive Director 

New York Civil Liberties Union 

 
Dr. Hazel N. Dukes, President 

NAACP New York State Conference 

 

Kevin Finnegan, Political Director 

1199 SEIU 

 

Kirsten John Foy, Northeast Regional Director 

National Action Network 

 

Joo-Hyun Kang, Director 

Communities United for Police Reform 

 

 

 

 


