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PRELIMINARY STATEMENT

The amended Article 78 petition in this case-dramatically expanded beyond the initial

request to redact limited information from a single OATH decision-asks this Court to construe

section 5O-aof the New York Civil Rights Law to require OATH to remove from the public

domain (including from its website) the complete OATI-I disciplinary rulings involving all

individuals "similarly situated" to petitioner Aubrey Victor, a correction officer assigned to

Rikers Island whose disciplinary charges OATH adjudicated. Were the amended petition to be

granted, decades of complete OATH disciplinary decisions covering all correction officers at

Rikers Island and elsewhere could have to be removed from the public domain, and future

decisions would be barred from public disclosure. This extraordinary demand runs squarely into

the First Amendment and, if granted, would cloak in secrecy a culture of violence that pervades

Rikers Island and that is the target of pressing reform efforts.

Representing OATH and the other respondents, the New York City Law Department has

filed a motion to dismiss the petition that focuses entirely on procedural defects in the amended

petition. Persuasive as the Law Department's procedural arguments are, its brief notably says

nothing about the two substantive reasons why the Court should dismiss the amended petition:

(1) Section 50-a of the Civil Rights Law, upon which the Petitioner and purported class members

base their claim, does not reach the OATH rulings at issue here; and (2) If it did, application of

section 50-a to remove these rulings from the public domain would violate the First Amendment.

Recognizing the incompleteness of the Law Department's defense of OATH, The New York

Times Company ("The Times") has moved to intervene to present to the Court arguments about

the inapplicability of section 50-a to OATI-I rulings and about the First Amendment's role in this

dispute. That the Law Department has opposed The Times' effort to support OATH in this
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dispute speaks volumes about the importance of this Court allowing The Times to participate so

the Court can be presented with the full range of issues presented by the amended petition.

As for the New York Civil Liberties Union, it seeks to participate as amicus curiae to

assist the Court in two ways. First, as an advocacy organization deeply involved in the efforts to

reform Rikers Island, the NYCLU seeks to highlight the broad ramifications of the dispute for

the ongoing public debate about brutality on Rikers Island. Second, as an organization that has

litigated similar right-to-access cases before the Second Circuit and this Court, the NYCLU has

particular expertise in the First Amendment issues before the Court and wishes to supplement

The Times' brief in several specific ways.

STATEMENT OF INTEREST OF AMICUS CURIAE

Amicus curiae the New York Civil Liberties Union, the New York State affiliate of the

American Civil Liberties Union, is a not-for-profit, non-partisan organization with tens of

thousands of members. The NYCLU defends and protects civil rights and civil liberties, as

embodied in the United States Constitution, New York State Constitution, and state and federal

law. Among these rights is the public's right to obtain information about its government, to

engage in valuable public debate, and to make informed decisions about the direction of law and

policy. The NYCLU promotes this interest by advocating for transparency in judicial and

adjudicative administrative proceedings and has recently litigated two cases presenting First

Amendment questions similar to those raised in this case (see New York Civil Liberties Union v.

New York City TransitAuth., 684 F3d 286,305 [2d Cir 2011] [holding that the public has a right

to access hearings conducted by Transit Adjudication Bureau]; New York Civil Liberties Union v.

New York City Police Dep 't, Index No. 102436/12 [Sup Ct, NY County, Oct. 9,2012] [granting

article 78 petition seeking the administrative decisions from NYPD disciplinary trials] [appeal by
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City pending]); see also Matter of New York Civil Liberties Union v. City of Schenectady, 2

NY3d 657, 661 [2004] [allowing access to incident reports regarding Schenectady police

officers' use of force]; Matter of James v. Donovan, 130 AD3d 1032 [2d Dept] [denying

NYCLU request for disclosure of documents regarding grand jury investigation into the death of

Eric Garner], lv denied26 NY3d 1048 [2015]). The NYCLU also has participated in the public

debate over reforming Rikers Island, having weighed in on a New York State bill to protect

Rikers Island guards from criminal prosecution,' on the New York City Council's consideration

of the treatment of adolescents at Rikers Island.' and on other New York City Council proposals

to reform Rikers Island.'

ARGUMENT

The Petitioner's effort to remove decades of complete OATH decisions from the public

domain conflicts directly with the First Amendment, which affords the public a right of access to

documents connected to government proceedings like OATH disciplinary proceedings. But

before turning to the First Amendment issues, the NYCLU wishes to highlight the enormous

real-world implications of the amended petition.

I See NYCLU Urges Veto of Bill Protecting Rikers Guards Who Brutalize Inmates,
http://www.nyclu.org/news/nyclu-urges-veto-of-bill-protecting-rikers-guards-who-brutalize-inmates
[Aug. 19,2014].

2 See Testimony Regarding the Treatment of Adolescents in NYC Jails and at Rikers Island,
http://www.nyclu.org/content/testimony-regarding-treatment-of-adolescents-nyc-jails-and-rikers-island
[Oct. 8,2014].

3 See Rikers Violence Requires Focused Reforms, NYCLU Testifies,
http://www.nyclu.org/news/rikers-violence-requires- focused-reforrns-nyclu-testifies [May 6, 2015].

http://www.nyclu.org/news/nyclu-urges-veto-of-bill-protecting-rikers-guards-who-brutalize-inmates
http://www.nyclu.org/content/testimony-regarding-treatment-of-adolescents-nyc-jails-and-rikers-island
http://www.nyclu.org/news/rikers-violence-requires-
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L THE RELIEF SOUGHT IN THE AMENDED PETITION, IF GRANTED, WOULD
HAVE SIGNIFICANT NEGATIVE CONSEQUENCES FOR CURRENT EFFORTS
TO REFORM RIKERS ISLAND.

The Supreme Court has explained that the First Amendment right of access to

government proceedings protects the underlying First Amendment interest in promoting

informed and free discussion of government affairs (Globe Newspaper Co. v. Superior Court,

457 US 596,604-05 [1982]). That principle has particular significance in this dispute.

As the Court undoubtedly is aware, Rikers Island is engulfed in a public controversy

arising out of violence committed there by the very correction officers responsible for protecting

inmates (see Michael Schwirtz & Michael Winerip, Violence by Rikers Guards Grew Under

Bloomberg, N.Y. Times [Aug. 13,2014]; Michael Schwirtz & Michael Winerip, New York City

Reviewing Rikers Assaults on 129 Inmates, N.Y. Times [July 21,2014]; Michael Winerip &

Michael Schwirtz, Rikers: Where Mental Illness Meets Brutality in Jail, N.Y. Times [July 14,

2014] ["Brutal attacks by correction officers on inmates - particularly those with mental health

issues - are common occurrences inside Rikers, the country's second-largest jail, a four-month

investigation by The New York Times found."]). Within the last four years alone, the Bronx

District Attorney's Office reportedly has prosecuted 41 correction officers, 33 of whom faced

charges of excessive force or suspected cover-ups (see Winnie Hu, In Trial of Rikers Officers,

Focus Turns to Cover-Up of an Inmate's Beating, N.Y. Times [Mar. 28,2016]). Indeed, as this

brief is being filed, ten officers are on trial in the Bronx facing criminal charges stemming from a

brutal attack on an inmate, and New York City has just agreed to pay $750,000 to settle a lawsuit

brought by an inmate who alleged that correction officers had attacked and seriously injured him

(see Winnie Hu, Trial of 10 Rikers Officers Charged in '12 Inmate Beating Is Set to Begin, N.Y.

Times [Mar. 13,2016]; Winnie Hu, In Trial of Rikers Officers, Focus Turns to Cover-Up of an

Inmate's Beating, N.Y. Times [Mar. 28, 2016]; Dale Eisinger, Rikers Inmate Who Accused
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Correction Officers of Beating Him Gets $750G, Still Traumatized, N.Y. Daily News [Mar. 29,

2016]).

The culture of violence at Rikers Island has become so serious that federal officials have

intervened (see Benjamin Weiser & Michael Schwirtz, Us. Inquiry Finds a 'Culture of

Violence' Against Teenage Inmates at Rikers Island, N.Y. Times [Aug. 4,2014] ["In an

extraordinary rebuke of the New York City Department of Correction, the federal government

said on Monday that the department had systematically violated the civil rights of male teenagers

held at Rikers Island by failing to protect them from the rampant use of unnecessary and

excessive force by correction officers."]; Benjamin Weiser, New York City Settles Suit Over

Abuses at Rikers Island, N.Y. Times, [June 22, 2015] [reporting that New York City had agreed

to major reforms and monitoring to address officer brutality in order to settle federal lawsuit over

abuses by correction officers]). And recently-retired Chief Judge Jonathan Lippman is now

leading a special independent commission that is examining every aspect of Rikers Island,

including whether the entire facility should be shut down (see Joel Stashenko, Lippman Vows to

'Pull No Punches' in Criminal Justice Review, N.Y. Law Journal [Feb. 16,2016]; J. David

Goodman, Melissa Mark-Viverito, Council Speaker, Vows to Pursue New Criminal Justice

Reforms, N.Y. Times [Feb. II, 2016]).

Against this backdrop, the request in the amended petition that this Court order removal

from the public domain of all OATH disciplinary rulings concerning correction officers like

petitioner officer Aubrey Victor has enormous implications that go far beyond the legal issues.

As with most jails, the public knows little about what actually is happening day-to-day at Rikers

Island. In light of this, one of the few windows into the rampant brutality at Rikers Island is

provided by the disciplinary decisions rendered by OATH (see, e.g., Michael Winerip & Michael
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Schwirtz, In Rare Rebuke/or Rikers Officers, Judge Urges Firing 0/6 Who Beat Inmate, N.Y.

Times [Sept. 29, 2014] [reporting results of OATH ruling]).

A telling example of the insight these rulings provide is the OATH decision involving

petitioner Victor, which he chose to file with the Court in conjunction with his original petition.

As the decision discloses, Victor was a correction officer assigned to Rikers Island and was

charged with using excessive force against a l ô-year-old inmate "by striking [him] in the face

without provocation and by stomping on the inmate's head three times as the inmate was lying

on the floor, causing physical injury" (Dep't of Carr. v. Victor, OATH Index No. 388/15, at 1

[Apr. 2,2015] [attached as Exhibit D to Verified Petition (May 20,2015)]). In finding that the

officer had without provocation struck the teenager in the face and stomped on his head, the

ruling reviews in chilling detail a brutal assault by Officer Victor that took place behind the

closed walls of Rikers Island and only in the presence of other correction officers (see id. at 2-

10). And the decision rejects the officer's narrative of the inmate attacking him without

provocation, deciding to "not credit" some of the officer's testimony, (id. at 11), and even

finding central parts of it "to be incredible," (id. at 12). Were it not for this ruling, the public

would simply have been left with yet another example of a seriously injured inmate and an

officer claiming that the inmate had attacked him.

These types of reports about violence inside Rikers Island are essential to a fully

informed public debate about reforming-or closing-the facility. In assessing the legal

arguments implicated by the amended petition filed by petitioner Victor on behalf of himself and

other correction officers, the NYCLU urges the Court to be mindful of the enormous public

consequences of the request that it remove from the public domain disciplinary rulings involving

officers assigned to Rikers Island.
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II. THE FIRST AMENDMENT BARS THIS COURT FROM ORDERING OATH
TO REMOVE ITS DISCIPLINARY RULINGS FROM THE PUBLIC
DOMAIN.

As The Times explains in its brief, the Petitioner's request that this Court construe

section 50-a to require OATH to remove its disciplinary decisions from the public domain would

violate the well-established First Amendment right of access (see Times Memorandum at 11-17).

The NYCLU endorses that position but writes to add five specific points to The Times' analysis.

First, under the doctrine of "constitutional avoidance," courts are to construe statutes

narrowly when the statute allows such a construction and doing so would avoid the court having

to declare the statute unconstitutional (see, e.g., Overstock. com, Inc. v. NYS Dep 't of Taxation &

Fin., 20 NY3d 586,593,596 [2013] [construing statute narrowly to avoid constitutional problem

and explaining that "courts must avoid, if possible, interpreting a presumptively valid statute in a

way that will needlessly render it unconstitutional"] [internal quotation marks and citation

omitted]). That rule applies here, as adopting the broad interpretation of section 50-a urged by

the Petitioner would create a direct conflict with the First Amendment. To avoid this, the court

can and should recognize, as The Times argues in its brief, (see Times Memorandum at 6-11),

that section 50-a does not reach OATH disciplinary rulings.

Second, with respect to the issue whether the First Amendment right of access attaches to

OATI-Ihearings, the NYCLU emphasizes that the recent decision from the Second Circuit in a

case brought by the NYCLU is directly on point. As is apparent from The Times' brief, many

right-of-public access cases involve traditional court proceedings, but New York Civil Liberties

Union v. New York City Transit Authority involved the right of access to administrative

adjudicative hearings-the very type of hearings that OATH conducts (see 684 F3d 286,303 [2d

Cir 2011] [holding that Transit Adjudication Bureau ("TAB") hearings are subject to a public

right of access under the First Amendment]). The Second Circuit's analysis of the TAB hearings
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at issue in NYCLU v. NYCTA applies directly to OATH hearings and, the NYCLU respectfully

submits, dictates the conclusion that the First Amendment right of access attaches to OATH

proceedings (cf id. at 298-303 [analyzing reasons justifying public access to TAB proceedings]).

Third, it is important to recognize that the relevant legal analysis here begins with the

question whether the First Amendment attaches to OATH hearings but does not end there

because the Petitioner does not (and could not) seek to close those hearings; rather, the Petitioner

seeks to have this Court close public access to written decisions that result from those hearings.

Given that, it is important to note that the First Amendment right of access applies not only to

proceedings as explained in The Times' brief but also to "judicial documents" connected to

qualifying proceedings (see Lugasch v. Pyramid Co. of Onondaga, 435 F3d 110, 120 [2d Cir

2006] ["[I]t is well-established that the public and press have a qualified First Amendment

right ... to access certain judicial documents." [internal quotation marks and citation omitted]];

The Hartford Courant Co. v. Pellegrino, 380 F3d 83, 90-96 [2d Cir 2004] [holding that right of

access extends to docket sheets in civil proceedings]; United States v. Haller, 837 F2d 84, 86-87

[2d Cir 1988] [holding First Amendment right of access extends to plea agreements]). For all the

reasons The Times offers, the right of access attaches to OATH hearings and therefore in turn to

OATH decisions, as a final decision from a tribunal is the quintessential judicial document

relevant to the performance of a judicial function to which the First Amendment right of access

attaches (see Lugasch, 435 F3d at 119 [explaining that a judicial document is one "relevant to the

performance of the judicial function and useful in the judicial process"]).

Fourth, as to the Petitioner's failure to meet its burden of overcoming the qualified First

Amendment right of access that attaches to the OATH decisions (see Times Memorandum at 16-

17), the NYCLU notes an additional important reason why the Petitioner cannot meet this
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burden: It is undisputed that OATH hearings are open to the public (see OATH Rules of Practice

§ 1-49( a), (d) [Sept. 21, 2009] ["Other than settlement conferences, all proceedings shall be open

to the public, unless the administrative law judge finds that a legally recognized ground exists for

closure of all or a portion of the proceeding, or unless closure is required by law. "]). In light of

this, it is hard to see any interest-much less a "compelling" one4-that could justify removing

from the public domain OATH disciplinary decisions on the supposition that the decisions

disclose something sensitive about the actions of correction officers when those actions are laid

out in open hearings. Indeed, this Court noted the illogic of the Petitioner's position in a very

similar case brought by the NYCLU challenging the NYPD's refusal to release its administrative

disciplinary decisions when the hearings that gave rise to those decisions are open to the public

(see Oral Argument Transcript at 18:13-20:21, New York Civil Liberties Union v. New York City

Police Dep't, Index NO.1 02436/12 [attached as Exhibit A to Affirmation of Aimee Stewart]).

Finally and also related to whether the Petitioner could meet his burden of satisfying the

narrow tailoring prong of the First Amendment analysis, it is worth noting that the request that

this Court extend section 50-a to OATH disciplinary decisions for all "similarly situated"

persons would affect a vast number of disciplinary decisions. OATH has been posting its

decisions for more than 25 years,5 which means this Court is being asked to erase decades of

4 See Globe Newspaper, 457 US at 606 [explaining that to overcome the First Amendment right
of access "it must be shown that the denial is necessitated by a compelling governmental interest, and is
narrowly tailored to serve that interest"].

5 All OATH's decisions dating back to 1990, and selected decisions from 1979 through 1989, are
available on New York Law School's website (see CityAdmin Online Library,
http://www.nyls.edu/cityadmin/[followhyperlinkto ..OATH(OfficeofAdmin.Trials & Hearings)"]
[last visited Apr. 1, 2016]). OATH also posts all of its decisions issued after 2004, including whether they
have been affirmed by the Department of Correction, on the OATH Tribunal Database (New York City
Office of Administrative Trials and Hearings Online Database, http://a820-isys.nyc.gov/ISYS/; see, e.g.,

continued ...

http://a820-isys.nyc.gov/ISYS/;
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history about the actions of correction officers on Rikers Island. Moreover, the Petitioner's

request would extend to disciplinary decisions involving all correction officers, not just those

assigned to Rikers Island. And even beyond that, it could extend to disciplinary decisions

involving other agencies for which OATH conducts disciplinary proceedings. Simply put, the

amended petition before this Court would have extraordinary sweep, and nothing in the

Petitioner's papers remotely establishes that such a wide sweep could meet the narrow tailoring

requirement of the First Amendment.

CONCLUSION

For all the foregoing reasons and for the reasons provided by The New York Times, the

NYCLU urges the Court to dismiss the amended petition.

Respectfully submitted,

Dated: April 5, 2016
New York, NY
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