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PRELIMINARY STATEMENT 

 

After the Court held that the respondents-defendants (collectively, “ICE”) had violated the 

terms of a so-ordered settlement agreement (“Settlement”) that prohibited the New York Field 

Office for U.S. Immigration and Customs Enforcement (the “NYFO”) from having a policy of 

detaining virtually every noncitizen it arrested (“No Release Policy”), see ECF 206, ICE detained 

351 out of 352 people, or virtually every noncitizen it arrested. Rather than take concrete steps to 

modify its practices to remedy its noncompliance, ICE has implemented a handful of ineffectual 

measures based on the false premise that compliance with the Settlement requires nothing more 

than pro forma completion of custody determination worksheets, all the while continuing its No 

Release Policy. The result is unsurprising and predictable: ICE has maintained a 99.72% detention 

rate since the Court issued its August 7, 2025 Order, in violation of the Court’s directive that ICE 

remedy its deficiencies and abide by the Settlement, ECF 206. The worksheets completed by ICE 

confirm that NYFO officers are failing to conduct meaningful assessments and instead are 

justifying detention decisions with facially insufficient, non-individualized reasons, in violation of 

the Settlement. 

Pursuant to leave granted by this Court on June 10, 2026, ECF 226, the petitioners-

plaintiffs (“plaintiffs”) renew their motion to enforce the Court’s August 7, 2025 Order. ICE has 

demonstrated time and again that it has no intention of complying with the Settlement, requiring 

this Court’s intervention. Accordingly, the plaintiffs request that the Court exercise its broad 

powers to order that (1) prima facie evidence of compliance with the Settlement is a 50% release 

rate of covered noncitizens or higher; and (2) ICE implement four specific procedural and 

operational changes to its custody determination process.  
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BACKGROUND 

 

The NYFO Agrees to End Its No Release Policy but Violates the So-Ordered Settlement 

Agreement 

During President Trump’s first term in office, as a result of the NYFO’s implementation of 

its No Release Policy, the NYFO approached a 98% detention rate that violated its obligation to 

conduct individualized custody determinations and release people who posed no flight risk or 

danger to the community. The NYFO routinely detained people with longstanding ties to the 

United States, people with no criminal history, and people with disabilities.  

On February 28, 2020, the plaintiffs in this case—noncitizens subjected to this unlawful 

No Release Policy—brought this action against ICE to challenge the NYFO’s policy and practice 

of denying bond or release without an individualized assessment of whether detention was justified 

by a risk of flight or danger for individuals who should only be discretionarily detained under 8 

U.S.C. § 1226(a). After the Court granted the plaintiffs’ motion for a preliminary injunction, 

holding they were likely to prove the existence of the No Release Policy, ECF 78 at 28, the parties 

agreed to a so-ordered settlement on March 10, 2022. ECF 177. The Settlement governs the 

NYFO’s custody determinations of “covered noncitizens”—defined as “noncitizens initially 

arrested and detained under 8 U.S.C. § 1226(a) by ERO-NY who have not yet received a bond 

hearing before an immigration judge.”1 ECF 177 ¶ 5. As part of the Settlement, the government 

agreed, inter alia, that the NYFO:  

• is “required to provide individualized initial custody determinations to covered 

noncitizens,” id. ¶ 6;  

 
1 This definition has a narrow exception not relevant to this motion. 

Case 1:20-cv-01803-AKH     Document 228     Filed 07/27/26     Page 6 of 25



3 

 

• will release any covered noncitizen “if he or she establishes, on a case-by-case basis, to the 

officer’s satisfaction that he or she does not present a danger to the community or a flight 

risk, including whether if one or more special vulnerabilities warrant release as a matter of 

discretion in light of the individual circumstances,” id. ¶ 8  

• “will not adopt a blanket ‘no-release’ policy, i.e., a policy of denying release to covered 

noncitizens without considering the individual circumstances in each case,” id. ¶ 10  

• will consider “whether a covered noncitizen has a disability as part of the initial custody 

determination,” id. ¶ 19; disability is defined as “a physical or mental impairment that 

substantially limits one or more major life activities,” id. ¶ 20  

The parties further agreed that this Court retained enforcement jurisdiction over the Settlement for 

its duration, id. ¶ 47, and that the plaintiffs have standing to enforce the terms of the Settlement, 

id. ¶ 48. 

During the settlement period, the government’s own reporting revealed that the NYFO had 

maintained its No Release Policy by only releasing or offering bond to 1.2% of covered 

noncitizens. ECF 192 at 4. Based on this data, the Court granted the plaintiffs’ motion to enforce 

the Settlement, holding that the defendants had failed to comply with the Settlement because, inter 

alia, “only .8% of cases resulted in release and .4% had a bond set” during the settlement period 

and “no meaningful changes were implemented at the NYFO following the [S]ettlement.” ECF 

206 at 3 (citing Bolo Decl. ¶¶ 8–9, ECF 193).  

The NYFO Continues to Maintain Its No Release Policy In Violation of the Settlement and This 

Court’s Order 

Since the Court’s August 7, 2025 Order, ICE has detained 99.72% of covered noncitizens 

for whom custody determinations pursuant to the Settlement were performed. Decl. of Elizabeth 

Gyori (“Gyori Decl.”) ¶ 5. This statistic must first be considered in context, namely that for much 
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of the period after this Court’s August 7, 2025 Order, the NYFO only conducted custody 

determinations pursuant to the Settlement for a narrowed set of covered noncitizens, incorrectly 

construing the detention of large swaths of the noncitizens covered under the Settlement as 

mandatory. After the Court’s August 7, 2025 Order, ICE confirmed that it had unilaterally changed 

its view of the definition of “covered noncitizen” to exclude the large majority of people originally 

covered by the Settlement’s protections since the Settlement had been entered and after the parties 

had briefed the prior motion to enforce, see ECF 191, 192, 199, 202. Specifically, ICE admitted 

that the NYFO redefined its view of who is a “covered noncitizen” to exclude all persons who 

entered the United States without inspection, even though the parties had understood the definition 

of “covered noncitizen” to include this category of noncitizens when the Settlement Order was 

entered in March 2022. See ECF 212 at 3; ECF 215 at 4–6 (discussing in-depth ICE’s unilateral 

narrowing of the “covered noncitizen term”). The NYFO treated the excluded noncitizens as 

requiring detention and deprived them of the individual determination that should allow for the 

possibility of release. See ECF 215 at 5–6. The NYFO continued to use this narrowed definition 

of “covered noncitizens” in conducting individualized custody determinations pursuant to the 

Settlement until on or around May 7, 2026, when ICE took steps to comply with the Second 

Circuit’s decision and order in Barbosa da Cunha v. Freden, 175 F.4th 61 (2d Cir. 2026). See ECF 

225. 

Nonetheless, during this period (September 2025 through May 6, 2026) in which ICE 

unilaterally narrowed the meaning of the term “covered noncitizen,” even among people who ICE 

conceded to be covered noncitizens, ICE maintained a 100% detention rate. See Gyori Decl. ¶ 5. 

Since ICE resumed using the broader definition of “covered noncitizen” to which the parties had 

agreed at the time the Settlement was entered, ICE has only released one covered noncitizen. Id. 
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Overall, in the period since this Court’s August 7, 2025 Order requiring the NYFO to resume 

worksheets documenting custody determinations pursuant to the Settlement, ICE has maintained 

a 99.72% detention rate. Id. ¶¶ 3–5; see also ECF 177 ¶ 37. The NYFO has found that just 9 

noncitizens out of 352 total—or 2.56%—had special vulnerabilities or disabilities in this period. 

Gyori Decl. ¶ 6. 

ICE has resisted implementing changes necessary to comply with the Court’s August 7, 

2025 Order and the Settlement. The measures that ICE has taken amount to (1) “resum[ing] 

completing [Initial Custody Determination Worksheets (“Custody Worksheets” or “worksheets”)] 

for [covered] noncitizens”; (2) revising “training slides” to “mak[e] clear that a worksheet must be 

filled out for every [covered] noncitizen,” “clarify[] that an advisal notice must be provided to the 

noncitizen before the ICE officer undertakes the initial custody determination,” and “highlight[] 

that officers must query whether a covered noncitizen has special vulnerabilities and, if so, 

consider any special vulnerability when making the initial custody determination”; (3) requiring 

more frequent training; and (4) having “attorneys with ICE’s Office of the Principal Legal Advisor” 

“conduct[] quality assurance.” ECF 212 at 5; see also ECF 219 at 6–7. None of these minimal 

compliance efforts have borne fruit.  

The NYFO Provides Facially Insufficient Reasons to Justify Its Findings of Danger and Flights 

Risk 

 

The undisputed statistics above are sufficient for this Court to hold that ICE continues to 

maintain its No Release Policy in violation of the Settlement. Even so, a review of the Custody 

Worksheets produced by ICE also demonstrate the many ways the NYFO fails to conduct 

individualized custody determinations. The worksheets repeatedly use the same reasons—many 

of which are facially insufficient—to justify a finding that the covered noncitizen is a flight risk or 

danger to the community. See Gyori Decl. ¶¶ 7–8, 10–12. In the context of affirmative flight risk 
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findings, for example, a staggering 137 worksheets made a finding of flight risk based, at least in 

part, on the fact that the noncitizen did not have lawful immigration status. See id. ¶ 7 (adding both 

visa overstay categories and “in the U.S. unlawfully” category). Since unlawful presence in the 

United States is a pre-requisite to be a covered noncitizen under the Settlement, relying on this fact 

for flight risk means every noncitizen would be a flight risk, even if they have built their lives in 

the United States for decades. See, e.g., ¶¶ 9(a), (b) (relying solely on decades-long visa overstays 

to justify a finding of flight risk); see also Grance v. Maldonado, No. 26-CV-3346 (AMD), 2026 

WL 1815931, at *5 (E.D.N.Y. June 24, 2026) (holding that using a noncitizen’s illegal entry into 

the United States to justify a finding of flight risk was “constitutionally untenable” and “comports 

not with 1226(a), but with [the government’s] desired policy of mandatory detention” (citation 

omitted)). Indeed, many of these noncitizens had been residing in the United States for many years, 

if not decades. See id. ¶¶ 7, 9(a)-(h). Further, in 4 different instances, pairs of 2 worksheets (8 

worksheets total) share identical language justifying the flight risk finding. In each instance, both 

worksheets were completed on the same day. And in 3 of the 4 instances, the 2 worksheets with 

the identical language were also completed by the same NYFO officer.2 See id. ¶ 15. The use of 

the same reasons to justify flight risk and identical language on the same day, and mostly by the 

same NYFO officer, suggests that ICE is not conducting individualized determinations and has 

instead continued its No Release Policy. 

Many worksheets also include assertions and conclusions that are facially contradictory—

noting that a person has lived and/or worked in the United States for many years but concluding 

that they are a flight risk based on a lack of community or family ties. For example, 99 worksheets 

 
2 In the last set of 2 worksheets containing identical language in the flight risk justification box, it 

is difficult to determine if the same officer completed both worksheets due to a handwritten 

signature. Gyori Decl. ¶ 15. 
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asserted that a noncitizen had no (strong) family or community ties. Id. ¶ 7. But of these 99 

worksheets, 18 worksheets also relied on the fact that the noncitizen was a visa overstay for 5 or 

more years to justify the flight risk finding; and 7 worksheets also relied on the fact that the 

noncitizen was employed without employment authorization to justify the flight risk finding. Id. ¶ 

10. On one such worksheet, the NYFO found that the noncitizen was a flight risk because they 

have no ties to the community, even though they had been present in the United States for over 20 

years. Id. ¶ 9(e). Another made a flight risk finding based on no ties to the community, even though 

the noncitizen had been living in the country for over 15 years. Id. ¶ 9(g). It is wholly unlikely that 

a noncitizen who has been in the United States for 5 or more years—decades even—or who has 

active employment also has no (strong) family or community ties.  

Other contradictory flight risk determinations confirm that the NYFO uses both the 

presence and the absence of a fact to establish flight risk, meaning every covered noncitizen’s 

status presents a (non-individualized) flight risk. Specifically, on 58 worksheets, the NYFO found 

noncitizens to be a flight risk when they had no steady or known employment, were employed 

without employment authorization, were self-employed, or had no work authorization. See id. ¶ 7 

(adding up relevant categories). This means that any employment status, including having or 

lacking employment, could be used to justify a finding of flight risk. Similarly, the NYFO asserted 

both having and not having pending immigration applications were factors showing flight risk, id, 

meaning any covered noncitizen’s immigration application status weighs in favor of flight risk, 

according to ICE.  

In addition, many of the reasons used by the NYFO to justify a finding of flight risk do not 

have any plausible relation to whether a noncitizen would refuse to appear for any future required 

immigration proceedings or appointments. See id. ¶¶ 7–8. For example, a noncitizen’s tax payment 
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history, lack of a tax ID or social security number (which many noncitizens without lawful 

immigration status lack), failure to provide a passport, and arrest while crossing the border into 

the United States are unrelated to whether a noncitizen is a flight risk. See id. ¶¶ 7, 8(a), 8(c), 8(e)–

(f). Similarly, law enforcement’s encounters with noncitizens, which did not result in any arrests, 

charges, or convictions, have no bearing on flight risk. See id. ¶¶ 8(i)–(j). Arrests, too, with no 

subsequent criminal charges or convictions are irrelevant to flight risk. See id. ¶¶ 8(b), (h).  

In the context of whether a noncitizen is a danger to the community, some of the findings 

of danger are not based on any criminal activity at all. Three worksheets show that the NYFO 

found noncitizens to be a danger merely for residing in the United States without lawful 

immigration status—a precondition for being a covered noncitizen, as discussed above. Id. ¶¶ 

11(a)–(b). One worksheet disturbingly listed a noncitizen being found not guilty in a federal 

criminal case as a basis for the finding of danger. Id. ¶ 11(j). Other worksheets show that the NYFO 

used mere suspicion or allegations of criminal activity, without more, to justify a finding of danger. 

For example, on 6 worksheets, danger was based on mere allegations or suspicion of the noncitizen 

engaging in criminal activity, without any subsequent arrest, charges or convictions. Id. ¶¶ 11(d)–

(g), 12(j)–(k). On one of these worksheets, the finding of danger was justified solely by an 

anonymous tip reporting that the noncitizen was being investigated for stealing payroll. Id. ¶ 11(g). 

Another was justified solely by a foreign country’s investigation into the noncitizen for signing a 

fraudulent export contract in 2019. Id. ¶ 11(k). Basing danger findings on lack of lawful status or 

mere allegations of criminal activity means that virtually any noncitizen could be a danger in the 

eyes of the NYFO.  

Worksheets also show that the NYFO appears to automatically deem any interaction with 

the criminal justice system as a basis to find a noncitizen is a danger, even if charges were dropped 
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or dismissed. For example, 4 worksheets based a danger finding on charges that were expunged, 

dropped or dismissed.  Id. ¶¶ 11(c), (h). Thirteen worksheets also contained so few details on the 

criminal arrests, charges or convictions that it was impossible to determine if they were for a 

misdemeanor or a felony. Id. ¶¶ 11(l)–o). One worksheet simply stated “recent criminal arrest” 

with no further details to support a danger finding. Id. ¶ 11(i). And the NYFO used criminal charges 

and convictions that were more than 7 years old—including some that were over 17 years old—to 

support a danger finding. Id. ¶ 11(p). 

In sum, the reasons proffered by the NYFO to justify its detention decisions demonstrate 

that individualized custody determinations are not being performed. Instead, officers are using 

facially insufficient reasons on a repeated basis to justify detaining virtually every covered 

noncitizen in violation of the Settlement. 

The New York Field Office Produced Many Worksheets with Abnormalities 

 In addition to the facially insufficient reasons provided by the NYFO to justify its findings 

of flight risk and danger, many of the worksheets recording custody determinations were produced 

to the plaintiffs’ counsel with abnormalities. Six worksheets were blank on parts of the worksheets 

where a selection or text was required, and 68 worksheets had cross-outs of text or selections. Id. 

¶ 13. These abnormalities further suggest that the NYFO is not conducting individualized custody 

determinations, but rather completing worksheets on a pro forma basis, with an eye towards 

detaining noncitizens virtually all the time. See id. ¶ 13(a)–(h). For example, on one worksheet, 

the danger and flight risk boxes were left entirely blank, but the form showed that the decision was 

to detain the noncitizen. Id. ¶ 13(a). On another worksheet, an original finding of no-flight-risk 

was crossed out and replaced with an affirmative finding of flight risk on the basis that the 

noncitizen has no family in the United States and no ties to the community. Id. ¶ 13(c). On other 

Case 1:20-cv-01803-AKH     Document 228     Filed 07/27/26     Page 13 of 25



10 

 

worksheets with cross-outs where the original text is visible, the underlying text often shows 

officers in the NYFO using the same template reasons discussed above to complete worksheets. 

See id. ¶ 13(d)–(h). Additionally, in one instance, one worksheet was produced 20 days late to the 

plaintiffs’ counsel, and only after emailing ICE’s counsel to inquire about the missing worksheet 

after seeing news coverage of the arrest. Id. ¶ 14. Three other worksheets were produced over a 

month late. Id. Such untimely production of worksheets, in violation of the Settlement’s terms, 

raises questions concerning post-hoc completion of worksheets. ECF 177 ¶ 37; see also Gyori 

Decl. ¶ 3. 

Covered Noncitizens Are Released In Habeas Proceedings 

 

The recent findings of several courts considering habeas petitions filed by covered 

noncitizens further undermine ICE’s claim that it is in compliance with the Settlement. In some 

instances, after the NYFO has detained a covered noncitizen and completed a worksheet, the 

noncitizen is able to bring a habeas petition challenging the legality of their detention. See, e.g., 

Herrera v. Blanche, No. 26-CV-03321, 2026 WL 1674206, at *4 (E.D.N.Y. June 10, 2026). In one 

case, a district court found the covered noncitizen to not be a flight risk or danger, directly 

contradicting the determination made by the NYFO. See id. (discussing how noncitizen’s 

worksheet found he was a danger to the community but concluding “[p]etitioner is not a flight 

risk” and “not a danger to the community”). The court specifically noted details that the NYFO 

could have elicited from the covered noncitizen during the custody determination hearing that 

would have weighed in favor of release: that “[h]e has a wife and two children and two nephews 

in New York that are financially dependent upon him,” “is involved with his church and 

community and has been employed at the same job since 2013,” and “he has pending immigration 
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proceedings ‘which will result in permanent residence when approved,’ further demonstrating his 

incentive to appear at future proceedings.” Id. (citation omitted). 

In another case, in which immigration enforcement officers “broke through [the 

noncitizen’s car] windows,” “pointed a taser at [him],” “dragged [him] out of his vehicle and 

placed him under arrest,” the government failed to justify its prior finding that the covered 

noncitizen was a flight risk and/or danger. Okeke v. Maldonado, Jr., No. 26-CV-2714, 2026 WL 

2056904, at *1, *5 (E.D.N.Y. July 16, 2026) (“Respondents do not even muster an argument now 

as to how Petitioner was a danger or a flight risk”). In ordering the noncitizen’s release from 

unlawful arrest, the district court there further noted how the government “fail[ed] to provide 

sufficient substantiation for their claims of a custody determination” and how “the Court has reason 

to doubt even the limited facts Respondents do provide.” Id. at *5 n.3 (discussing also “numerous 

concerns with the accuracy of Respondents’ declaration as to the custody determination,” which 

contradicted the worksheet concerning the petitioner’s custody determination).  

And in a third case, a district court held that ICE’s belated individualized custody 

determination for a covered noncitizen, whom ICE decided to detain, failed to explain why the 

noncitizen was a flight risk or danger, “‘other than in a conclusory fashion.’” Grance v. 

Maldonado, No. 26-CV-3346, 2026 WL 1815931, at *5 (E.D.N.Y. June 24, 2026) (citation 

omitted). There, while the government represented to the court that “it arrested the petitioner based 

on his supposed fraud conviction in Paraguay,” “it did not mention the Paraguay matter in the 

custody determination form,” which conceded that the covered noncitizen was not a danger. Id. As 

for flight risk, “ICE gave only one reason—he ‘illegally entered the U.S. without inspection or 

parole by an immigration official,’” which the court held was “not sufficient,” “‘constitutionally 
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untenable,’” and “‘comports not with 1226(a), but with [the government’s] desired policy of 

mandatory detention.’” Id. (citations omitted). 

For all these reasons, ICE continues to maintain a No Release Policy in violation of the 

Settlement and has failed to remedy the deficiencies found, and ordered cured, by this Court in its 

August 7, 2025 Order. Accordingly, the plaintiffs now bring this motion to enforce and request that 

the Court orders (1) prima facie evidence of compliance with the Settlement is a 50% release rate 

of covered noncitizens or higher; and (2) ICE to implement four specific procedural and 

operational changes to its custody determination process. 

ARGUMENT 

 

I. The Court Should Order the Plaintiffs’ Proposed Compliance Plan Because the 

Defendants’ Actions Have Failed to Comply With This Court’s Order. 

 

The plaintiffs seek two remedies for ICE’s ongoing refusal to abandon its No-Release 

Policy and make individualized release determinations. First, the Court should rule that ICE is 

presumptively out of compliance so long as the NYFO detains more than 50% of all covered 

noncitizens. Second, the Court should order ICE to adopt a series of presumptions to guide their 

decision-making in the custody determination process. Because the ordered settlement agreement 

explicitly retained this Court’s jurisdiction to enforce, these remedies are well within this Court’s 

“authority to force compliance with the terms agreed upon by the parties.” Roberson v. Giuliani, 

346 F.3d 75, 83 (2d Cir. 2003); see also Dannhauser v. TSG Reporting, Inc., No. 16-CV-00747, 

2019 WL 2950142, at *7 (S.D.N.Y. June 21, 2019) (court retains jurisdiction to enforce when a 

so-ordered stipulation expressly provides for such). Further, under New York state law, which 

governs the Settlement’s enforcement, Powell v. Omnicom, 497 F.3d 124, 128 (2d Cir. 2007) (“A 

settlement agreement is a contract that is interpreted according to general principles of contract 

law.”) (citation omitted); Landau v. Am. Intern. Group, Inc., 164 F.3d 618, 618 (2d Cir. 1998) (state 
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law likely governs interpretation of settlement agreement), “courts retain broad discretion to 

fashion appropriate equitable relief when the contract at issue,” like the Settlement, “does not 

provide for a sole or exclusive remedy.” Glob. Land, Inc. v. Mayor & Common Council of City of 

Peekskill, 377 F. App’x 43, 45 (2d Cir. 2010).  

a. Compliance should be measured by percentage of covered noncitizens released by 

the government. 

 

The Court should measure ICE’s compliance with the Settlement by reference to the total 

percentage of noncitizens who are released, and order that release of less than 50% of covered 

noncitizens by the NYFO constitutes prima facie evidence of noncompliance. The Court relied on 

an outcome-based metric to find ICE’s noncompliance with the Settlement, which stemmed in 

large part from “statistics indicat[ing] that the NYFO has not changed its policies or practices in 

any measurable way since the Settlement Order.” ECF 206 at 2. Specifically, the NYFO’s 

strikingly low rate of release of covered noncitizens during the settlement period—“only .8% of 

cases resulted in release and .4% had a bond set”—was even lower than the 2% release rate and 

0.1% bond rate from June 2017 to September 2019, which resulted in the Court’s finding at the 

preliminary injunction stage that a No-Release Policy likely existed. Id. Now, nearly a year after 

the Court found that ICE has breached the Settlement and must cure the defect, the NYFO 

continues to maintain a 99.72% detention rate. Gyori Decl. ¶ 5. Yet ICE refuses to look towards 

release rates to monitor or measure its compliance with the requirement to make truly 

“individualized initial custody determinations.” See ECF 212 at 5. Such a refusal runs counter to 

“[t]he fundamental requirement of due process” of “the opportunity to be heard at a meaningful 

time and in a meaningful manner,” which demands that courts look to, inter alia, the risk of an 

erroneous deprivation—here, liberty—in crafting protections. Hadwan v. United States Dep't of 

State, 139 F.4th 209, 225 (2d Cir. 2025) (quoting Mathews v. Eldridge, 424 U.S. 319, 333 (1976)). 
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Rather than meaningfully attempting to implement the Settlement—the goal of which is 

individualized determinations of custody—the NYFO has instead focused entirely on the 

technicalities of filling out worksheets. See ECF 219 at 6–7. This form over substance approach, 

something the Court has already rejected, demonstrates why the NYFO detains nearly every single 

person it encounters and why the No Release policy continues.  

The plaintiffs’ proposed 50% release metric is modest when compared to release rates in 

other analogous contexts. Other systems that provide a fair opportunity for individualized 

assessments of flight risk or danger result in the release of well over half of the people assessed. 

For example, this is true even in pretrial release in criminal systems3, which presumably entail a 

greater proportion of people who pose a significant risk of danger than noncitizens subject to run-

of-the-mill civil immigration enforcement. Here in New York, 97% of all criminal defendants were 

either released (83%) or provided bail (15%), with only 3% being remanded in 2020. Ex. A to 

Gyori Decl., at 1–2; see also Ex. B to Gyori Decl., at 15 (showing similar statistics for 2021 and 

2022). For New York criminal defendants accused of misdemeanors and violations, 99.5% and 

100% are released or provided bail. Ex. A to Gyori Decl., at 2. Release rates far exceeding 50% 

track for pretrial release in other major cities. In Washington, D.C., 77% of criminal defendants 

were released pre-trial during their initial custody determination, including 90% of criminal 

defendants accused of misdemeanors. Ex. C to Gyori Decl. In Chicago, 93% of criminal 

defendants were released pre-trial, including 99% of misdemeanor defendants. Ex. D to Gyori 

Decl., at 5. And in Detroit, pre-trial release pursuant to a settlement agreement requiring 97% of 

 
3 Criminal pre-trial detention is a form of regulatory detention that uses the same factors as 

regulatory detention in the civil immigration context: flight risk and danger. See United States v. 

Salerno, 481 U.S. 739, 754, 755 (1987).  
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criminal defendants charged with misdemeanors to be released has been functioning extremely 

well, and has not caused “an increase in crime.”4  

These pre-trial release rates for criminal defendants demonstrate that most covered 

noncitizens arrested by the NYFO—who are alleged to have committed no more than a civil 

infraction and most of whom, unlike criminal defendants released pre-trial, do not have any 

pending criminal charges or convictions—are neither a flight risk nor a danger to the public. See 

Zadvydas v. Davis, 533 U.S. 678, 683 (2001) (“While removal proceedings are in progress, most 

aliens may be released on bond or paroled.”). These release rates exceeding 90% for people 

accused of civil violations and misdemeanors demonstrate that, if ICE is releasing less than 50% 

of covered noncitizens, their failure to release more people is prima facie evidence that they are 

not complying with the Settlement requirement to make considered, individualized release 

determinations.5 Without an outcome-based metric to measure compliance with the Settlement, 

ICE is likely to continue enforcing its No Release Policy and will remain free to pretextually justify 

baseless detentions, as demonstrated by the 99.72% detention rate since this Court’s August 7, 

2025 Order.  

 
4 Karen Berg, Detroit court began cash bail reforms a year ago. Here's how they’re working, 

DETROIT NEWS (May 7, 2024), https://www.detroitnews.com/story/news/local/detroit-

city/2024/05/07/detroit-court-began-cash-bail-reforms-a-year-ago-heres-how-theyre-

working/73525642007/. Detroit faced legal challenges to its bail practices and settled those 

challenges with certain parameters in place. See Stipulation and Order, Ross et al., v. Honorable 

Chief Judge of Michigan's 36th District Court, et al., No. 19-cv-11076 (Mich. E.D. Jul. 12, 2022) 

(ECF 51). The settlement excludes some serious felonies from the presumptive-compliance release 

rate, and these felonies, such as murder, are akin to § 1226(c)’s mandate that some noncitizens are 

to be mandatorily detained when charged with specific crimes. See 8 U.S.C. § 1226(c). See id. 
5 In the alternative, the minimum metric for measuring prima facie compliance with the Settlement 

must be 30% release of covered noncitizens. This is because IJs at Varick Street Immigration Court 

have granted bond in 36.3% of all motions for bond during the settlement period, ECF 192 ¶ 16, 

and 30.82% of the time from April 2025 through June 2026, Gyori Decl. ¶ 17. Across New York, 

IJs have granted bond in 37.51% of all motions for bond from April 2025 through June 2026. Id. 

And nationwide, all IJs granted bond 33.61% of the same time period. Id.  
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Plaintiffs do not suggest that the Court rewrite the Settlement, as ICE has previously 

suggested, see ECF 219 at 7–9. The 50% release rate is a mechanism to determine the NYFO’s 

compliance with the Settlement’s provisions, including the prohibition of the No Release policy. 

As the Court found, ICE has failed to follow the terms of the Settlement, see ECF 206, and none 

of the “measures” the NYFO has instituted will actually lead to compliance. Just as the Court used 

an outcome-based measurement to determine the fact of the No Release policy, see id. at 2–3, the 

Court should use Plaintiff’s reasonable outcome-based measurement to determine compliance.  

b. The Court should order the government to implement procedural and operational 

changes to ensure compliance. 

 

The government’s “compliance plan” is insufficient. After the Settlement was entered, the 

Court found that “aside from officers having to fill out paperwork and attend a one-time hour-long 

training, there were no other changes to custody determination following the implementation of 

the Settlement Order.” ECF 206 at 3. And as this Court explained, “[m]erely filling out worksheets 

as a pro forma matter does not equal to carrying out the clear directive to make considered, 

individualized custody determination.” Id. Despite the Court’s guidance, ICE has asserted that its 

resumption of “completing worksheets for noncitizens covered by the Settlement” suffices. ECF 

212 at 5; see also ECF 219 at 6. While ICE also notes it is training employees pursuant to “revised 

training slides,” those revisions amount to an instruction to “mak[e] clear that a worksheet must 

be filled out for every” covered noncitizen. ECF 212 at 5; see also ECF 219 at 5–6. Finally, it is 

unclear what ICE’s “oversight” of Custody Worksheet includes or is intended to achieve. See ECF 

219 at 6. ICE’s refusal to implement other procedural and operational changes to ensure 

compliance all but ensures that the No Release Policy will continue absent intervention from the 

Court.  
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Accordingly, the plaintiffs propose the following changes to the custody determination 

process to ensure ICE’s compliance with the Settlement: 

a. It shall be presumed that noncitizens released by a criminal court after an arrest and 

criminal charges are neither dangerous nor a flight risk; 

b. It shall be presumed that a noncitizen with a special vulnerability or disability is entitled to 

release, absent significant countervailing factors pointing to danger or flight risk as 

demonstrated by the NYFO; 

c. It shall be presumed that a noncitizen with primary caretaker responsibilities (e.g. parent 

of young child; adult child caring for elderly parent) is entitled to release, absent significant 

countervailing factors pointing to danger or flight risk, as demonstrated by the NYFO; 

d. The NYFO shall develop, in consultation with the plaintiffs’ counsel, a procedure and set 

of questions for screening for special vulnerabilities, which shall include individuals who 

are pregnant, nursing, caring for a vulnerable person, and/or have a medical condition. 

Officers making custody determinations shall be trained on this procedure and set of 

screening questions. 

These proposed changes, if adopted, would constitute “meaningful changes” to the custody 

determination process that ensure each covered noncitizen receives an individualized 

determination as required under law and the Settlement. 

The use of presumptions to ensure rights is commonplace in the law and in immigration 

proceedings. See, e.g., Velasco Lopez v. Decker, 978 F.3d 842, 848 (2d Cir. 2020) (“Until the early 

1990s, the Attorney General exercised his discretion with a presumption in favor of liberty during 

the pendency of removal proceedings,” which was “repeatedly affirmed by the [BIA]”). In the civil 

immigration context, “[d]etention in connection with immigration proceedings is permissible only 
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in ‘certain special and narrow nonpunitive circumstances where a special justification outweighs 

the ‘individual’s constitutionally protected interest in avoiding physical restraint.’” Zadvydas, 533 

U.S. at 690, (cleaned up). Title 18 U.S.C. § 3142, which governs pre-trial detention in federal 

criminal cases, affirms “the traditional presumption favoring pretrial release for the majority of 

Federal defendants,” and thus only establishes a rebuttable presumption in favor of detention for 

certain crimes. U.S. v. Berrios-Berrios, 791 F.2d 246, 250 (2d Cir. 1986); see also U.S. v. Sabhnani, 

493 F.3d 63, 75 (2d Cir. 2007) (“the law thus generally favors bail release”); United States v. 

Epstein, 425 F. Supp. 3d 306, 309 (S.D.N.Y. 2019) (“In most federal cases the rebuttable 

presumption that applies favors pretrial release, not remand.”). Similarly, forty-one states have 

constitutional provisions mandating that criminal defendants are presumed to be entitled to bail 

while most states have a presumption of pre-trial release for criminal defendants codified in their 

constitution, by statute, or both.6    

Further, ICE’s own policy guidance has previously stated that some of the factors 

considered in the proposed presumptions are relevant for determining and limiting agency action. 

For example, in 2021, ICE directed that noncitizens who are “elderly or are known to be suffering 

from serious physical or mental illness” should not be subject to the execution of their removal 

orders absent a “compelling reason.” Ex. E to Gyori Decl., at 5. Similarly, in 2014, ICE directed 

that noncitizens “who are known to be suffering from serious physical or mental illness, who are 

disabled, elderly, pregnant, or nursing, who demonstrate that they are primary caretakers of 

children or an infirm person, or whose detention is otherwise not in the public interest” should not 

 
6 NATIONAL CONFERENCE OF STATE LEGISLATURES (“NCSL”), PRETRIAL RELEASE: STATE 

CONSTITUTIONAL RIGHT TO BAIL (Mar. 26, 2026), https://www.ncsl.org/civil-and-criminal-

justice/pretrial-release-state-constitutional-right-to-bail; NCSL, LEGAL PRESUMPTIONS TO GUIDE 

COURTS MAKING PRETRIAL DETERMINATIONS (June 1, 2020), https://www.ncsl.org/civil-and-

criminal-justice/legal-presumptions-to-guide-courts-making-pretrial-determinations  
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be detained “[a]bsent extraordinary circumstances or the requirement of mandatory detention.”  

Ex. F to Gyori Decl., at 5. 

To protect and ensure covered noncitizens’ rights under the Settlement, which are meant to 

protect their liberty interest and due process rights, this Court should use its equitable powers to 

require that ICE implement meaningful changes to its custody determination process and ensure 

ICE ultimately complies with the Settlement. See Juan F. By & Through Lynch v. Weicker, 37 F.3d 

874, 878 (2d Cir. 1994) (upholding order that state and state agency have “specific numbers of 

new hires and a graduated hiring timetable” to “ensure[] compliance” with a consent decree 

governing care of abandoned and neglected children because “in implementing the purposes of a 

decree, a court is not rigidly confined to the terms contained within the four corners of the parties’ 

agreement”). Should ICE continue to violate the Settlement after the implementation of these 

procedural and operational changes, as measured by a release rate of less than 50%, the plaintiffs 

reserve the right to move this Court for additional measures to ensure compliance.  

CONCLUSION 

 

 For the foregoing reasons, the Court should grant the relief requested. 
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