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points on Factor 12, Justice Adler was troubled by Krull’s ongoing lack of acceptance of
responsibility for the sexual offer s for which he had been convicted, which, under SORA, was
sufficient reason to add ten points to his risk score.

E. Procedural History

On February 5, 2019, Krull — while still incarcerated at Clinton — filed a complaint pro se
in the Northern District of New York against DOCCS and DOCCS officia challenging the
SOCTP as violating his Fifth / :ndment right against self-incrimination and his Fourteenth
Amendment rights of due process and equal protection. (See‘Dkt. No. 1). On March 14, 2019, the
District Court dismissed the complaint with leave to amend. See Krull v. Oey, No. 9:19 Civ. 0142
(TIM/CFH), 2019 WL 1207963, at *3 (N.D.N.Y. Mar. 14, 2019).

On May 14, 2019, Krull filed an Amended Complaint again asserting Fifth and Fourteenth
Amendment claims; Krull also moved for a temporary re  rainir ~ order and preliminary injunction
seekil  to bar defendants from adding points under “Factor 12” to Krull’s RAI score and seeking
restoration of certain good time credits that he had lost. (Dkt. Nos. 12, 13). On June 25, “119, the
District Court denied the preliminary injunction >tion and dismissed the Amended Complaint
for failure to state a claim. " tt. No. 73); see Krull v. Oey, No. 9:19-CV-0142 (TIM/CFH), 2019
WL 2590739 (N.D.N.Y. Jun. 25, 2019). Specifically, on the Fifth Amendment claim, the court
held that (i) Krull’s claim that statements made by him during the course of the Program m™ 1t be
used agaii  him as part of a future proceeding was purely s} ulative and remote; (ii) the loss of
good time credits did not amount to compelled self-incrimination; and (iii) the ass’ mment of
additional SORA points was not yet ripe, as no SORA hearing had yet taken place and Krull had

not then been a ied a SORA risk-level score. Id at ¥9-10.
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Krull appealed. See Krull, 805 F. App’x at 73-74. In May 20", the Second Circuit noted
that Krull had had his SORA hearing and had been assigned a SORA risk Level Two score after
the district court’s dec  on, thereby making his “self-incrimination challenge (i.e., Level Two). ..
a live case or controversy.” Id. at 75. It remanded for adjudication of whether Krull had stated a
self-incrimination claim based on assessn 1t of an increased risk level. /d In remanding, the
Second Circuit explained that, under McKune v. Lile, 536 U.S. 24 (2002), “A sex-offenc
treatment program that requires disclosure of criminal conduct without guaranteeing immunity
does not viola the Fifth / :ndment’s Self-Incrimination Clause unless the consequenc  for
non-disclosure compel the prisoner to make self-incriminatin ~ statements.” Kru/l, 805 F. App’x at
75. (emphasis added) But the Court noted that, “We have not yet applied McKune to a self-
incrimination claim” where the plaintiff challenges a sex offender treatment program onthe¢ ound
that the prospect of “an increased SORA risk level” compels self-incrimination. /d. |

After remand, the case was transferred to the Southern District of New York. On May 28,

)21, Krull filed the SAC. Defendants moved to dismiss on A1 st 6, 2021,
STANDARD

To survive a  Htion to dismiss for failure to state a claim, “a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.””
Ashceroft v. Igbal, 556 U 662, 678 (2009) (quotit  Bell Atlantic Corp. v. Twombly, 550 U.S.
544, 570 (2007)). “[A]ll reasonable inferences should be drawn in favor of the plaintiff,” but the
“complaint must contain sufficient allegatio; to nu’" :a claim ‘across the line from conceivable
to plausible.”” Sphere Digital, LLC v. Armstrong, No. 20-cv-4313 (CM), 2020 WL 6064156, at *4

(S.D.N.Y. Oct. 14, 2020) (quotit  Twombly, 550 U.S. at 555).
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