
26-665-cv 
 

United States Court of Appeals 

for the 

Second Circuit 
  

DAUDI JUSTIN, and all others similarly situated,  

COMMUNITY SERVICE SOCIETY OF NEW YORK, 

Plaintiffs-Appellants, 

– v. – 

MILTON ADAIR TINGLING, in his official capacity as County Clerk of New 

York County and Commissioner of Jurors, 

Defendant-Appellee. 

–––––––––––––––––––––––––––––– 
ON APPEAL FROM THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 
 

BRIEF FOR AMICUS CURIAE AMERICAN PROBATION  

AND PAROLE ASSOCIATION IN SUPPORT  

OF PLAINTIFFS-APPELLANTS  
 

 

 

SUSAN REAGAN GITTES 

JAIME M. FRIED 

ROBIN FISHER 

SYDNEY MENZIES 

ALEXI COMELLA 

LAURA HALLAS 

DEBEVOISE & PLIMPTON LLP  

Attorneys for Amicus Curiae  

66 Hudson Boulevard  

New York, New York 10001  

(212) 909-6000  

 
 

(800) 4-APPEAL • (393119) 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 1 of 37



i 

 

TABLE OF CONTENTS  

 

 Page 

CORPORATE DISCLOSURE STATEMENT ...................................................... 1 

AUTHORITY TO FILE AMICUS BRIEF ............................................................ 1 

INTEREST OF AMICUS CURIAE ....................................................................... 1 

SUMMARY OF ARGUMENT ................................................................................ 3 

ARGUMENT ............................................................................................................ 5 

I. APPELLEE’S ASSERTED “JUROR PROBITY” 

JUSTIFICATION RESTS ON A CATEGORICAL 

ASSUMPTION THAT MODERN COMMUNITY 

SUPERVISION DOES NOT SUPPORT. .................................................... 5 

A. Modern Community Supervision Relies on Individualized 

Assessment, Not Status-Based Presumptions ................................... 7 

B. Experience, Modern Practice, and Empirical Evidence 

Undermine a Categorical Presumption of Unfitness ..................... 13 

II. SECTION 510(3)’S LIFETIME CATEGORICAL EXCLUSION 

UNDERMINES NEW YORK’S RECOGNIZED INTEREST IN 

REHABILITATION AND SUCCESSFUL REENTRY, FURTHER 

WEAKENING APPELLEE’S REBUTTAL ............................................. 21 

A. Section 510(3) Conflicts with New York Criminal Law’s 

Focus on Rehabilitation and Successful Reentry ........................... 22 

B. Jury Service Advances New York’s Rehabilitation and 

Reentry Objectives ............................................................................ 26 

III. CONCLUSION ............................................................................................ 29 
 

  

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 2 of 37



ii 

 

 

TABLE OF AUTHORITIES 

Cases 

Acosta v. New York City Dep’t of Educ., 16 N.Y.3d 309 (2011) ............................ 23 

Castaneda v. Partida, 430 U.S. 482 (1977) ......................................................passim 

Hayden v. Paterson, 594 F.3d 150 (2d Cir. 2010) ................................................... 14 

Lawson v. U.S. Citizenship & Immigr. Servs., 795 F. Supp. 2d 283 

(S.D.N.Y. 2011) (Chin, J.) .................................................................................. 20 

Nat’l Rifle Ass’n of Am. v. Vullo, 602 U.S. 175 (2024) ............................................. 8 

People v. Farrar, 52 N.Y.2d 302 (1981) ................................................................. 23 

People v. Miller, 759 N.W.2d 850 (Mich. 2008) ..................................................... 20 

United States v. Boney, 977 F.2d 624 (D.C. Cir. 1992) ........................................... 20 

United States v. Humphreys, 982 F.2d 254 (8th Cir. 1992) ..................................... 20 

Statutes 

18 U.S.C. § 3583 ...................................................................................................... 15 

18 U.S.C. § 3603(2)–(3) .......................................................................................... 15 

N.Y. Correct. Law § 71-a ......................................................................................... 24 

N.Y. Correct. Law art. 23-A, §§ 752–753 ............................................................... 24 

N.Y. Correct. Law §§ 700–706 ................................................................................ 25 

N.Y. Crim. Proc. Law § 160.57 ............................................................................... 24 

N.Y. Elec. Law § 5-106 ........................................................................................... 25 

N.Y. Exec. Law § 296(16) ....................................................................................... 24 

N.Y. Jud. Law § 510(3) ....................................................................................passim 

N.Y. Jud. Law § 90(1).............................................................................................. 16 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 3 of 37



iii 

 

N.Y. Penal Law § 1.05(6) .................................................................................. 22, 26 

N.Y. Penal Law § 125.26 ......................................................................................... 11 

N.Y. Penal Law § 275.34 ......................................................................................... 11 

Other Authorities 

1991 N.Y. Op. Att’y Gen. No. F91-10, 1991 WL 499877 (Dec. 31, 

1991) ................................................................................................................... 12 

Am. Prob. & Parole Ass’n, Community Supervision 101, 

https://www.appa-

net.org/eweb/DynamicPage.aspx?webcode=Community-

Supervision-101 .................................................................................................. 15 

Am. Prob. & Parole Ass’n, National Standards for Community 

Supervision (June 2024), https://www.appa-

net.org/eweb/docs/APPA/National_Standards_Community_Superv

ision_FINAL.pdf ........................................................................................... 2, 8, 9 

Anna Roberts, Casual Ostracism: Jury Exclusion on the Basis of 

Criminal Convictions, 98 Minn. L. Rev. 592 (2013) ......................................... 29 

Brian C. Kalt, The Exclusion of Felons from Jury Service, 53 Am. U. 

L. Rev. 65 (2003) ................................................................................................ 19 

Carl B. Klockars, Jr., A Theory of Probation Supervision, 63 J. Crim. 

L. & Criminology 550 (1973) ............................................................................... 9 

Christopher Uggen et al., Less Than the Average Citizen, in After 

Crime and Punishment 258 (2004) ..................................................................... 25 

Ginger Jackson-Gleich, Rigging the Jury: How Each State Reduces 

Jury Diversity by Excluding People With Criminal Records, Prison 

Pol’y Initiative (Feb. 18, 2021), 

https://www.prisonpolicy.org/reports/juryexclusion.html .................................. 21 

Governor’s Approval Mem., Bill Jacket, L 1976 .................................................... 23 

James M. Binnall, A Field Study of the Presumptively Biased: Is 

There Empirical Support for Excluding Convicted Felons from 

Jury Service?, 36 L. & Pol’y 1 (2014) ................................................................ 17 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 4 of 37



iv 

 

James M. Binnall, Convicts in Court: Felonious Lawyers Make a 

Case for Including Convicted Felons in the Jury Pool, 73 Alb. L. 

Rev. 1379 (2010) ................................................................................................ 16 

James M. Binnall, EG1900…The Number They Gave Me When They 

Revoked My Citizenship: Perverse Consequences of Ex-Felon 

Civic Exile, 44 Willamette L. Rev. 667 (2008) ............................................ 19, 27 

James M. Binnall, Felon-Jurors in Vacationland: A Field Study of 

Transformative Civic Engagement in Maine, 71 Me. L. Rev. 71 

(2019) ............................................................................................................ 26, 27 

James M. Binnall, Summonsing Criminal Desistance: Convicted 

Felons’ Perspectives on Jury Service, 43 L. & Soc. Inquiry 4 

(2018) ............................................................................................................ 18, 28 

James M. Binnall & Nick Petersen, Building Biased Jurors: Exposing 

the Circularity of the Inherent Bias Rationale for Felon-Juror 

Exclusion, 27 Psychiatry, Psych. & L. 110 (2020) ............................................. 17 

James M. Binnall & Nick Petersen, Felon-Jurors’ Impact on 

Deliberation Satisfaction: Do They Really “Infect” the Process?, 

43 Just. Sys. J. 218 (2022) .................................................................................. 18 

Jennifer L. Skeem et al., Assessing Relationship Quality in Mandated 

Community Treatment: Blending Care with Control, 19 Psych. 

Assessment 397 (2007) ......................................................................................... 9 

Kristofer Bret Bucklen et al., U.S. Dep’t of Just., Nat’l Inst. of Just., 

Guidelines for Post-Sentencing Risk Assessment (July 2021), 

https://www.ojp.gov/pdffiles1/nij/300654.pdf ..................................................... 8 

Linda Kerber, No Constitutional Right to be Ladies 129 (1998) ............................ 27 

Natalie Shroyer, For Cause or Not for Cause: Felon Jury Exclusion 

and the Flawed Reasoning Behind Iowa Rule of Criminal 

Procedure 2.18(5)(A), 72 Drake L. Rev. 379 (2025) ......................................... 12 

N.Y. Dep’t of Corr. & Cmty. Supervision, Certificate of Relief from 

Disabilities/Certificate of Good Conduct Application and 

Instructions .......................................................................................................... 12 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 5 of 37



v 

 

Paula Z. Segal, A More Inclusive Democracy: Challenging Felon Jury 

Exclusion in New York, 13 N.Y. City L. Rev. 313 (2010) ............... 12, 19, 25, 27 

Sharion Scott, Justice in the Jury: The Benefits of Allowing Felons to 

Serve on Juries in Criminal Proceedings, 57 Wash. U.J.L. & Pol’y 

225 (2018) ........................................................................................................... 27 

Thomas W. Frampton, The Jim Crow Jury, 71 Vand. L. Rev. 1593 

(2018) .................................................................................................................. 20 

U.S. Dep’t of Just., Nat’l Inst. of Corr., Microskills for Community 

Supervision Professionals: Guidebook (2022), https://s3.us-east-

1.amazonaws.com/static.nicic.gov/Downloads/Guidebook-

Microskills-for-Community-Supervision-Professionals-

reviewed.pdf .......................................................................................................... 7 

U.S. Cts., Evidence-Based Practices, https://www.uscourts.gov/about-

federal-courts/probation-and-pretrial-services/evidence-based-

practices .............................................................................................................. 10 

U.S. Sent’g Comm’n, The Effects of Aging on Recidivism Among 

Federal Offenders (Dec. 2017), 

https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-publications/2017/20171207_Recidivism-

Age.pdf ................................................................................................................ 11 

U.S. Sent’g Guidelines Manual (U.S. Sent’g Comm’n 2024) ................................. 15 

 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 6 of 37



1 

 

CORPORATE DISCLOSURE STATEMENT 

Pursuant to Federal Rules of Appellate Procedure 26.1 and 29(a)(4)(A), the 

American Probation and Parole Association (“APPA”) states that it is a nonprofit 

organization, has no parent corporation, and has no stock. 

AUTHORITY TO FILE AMICUS BRIEF 

Pursuant to Federal Rule of Appellate Procedure 29(a)(2), all parties have 

consented to the filing of this brief.1   

INTEREST OF AMICUS CURIAE 

APPA is an international association of professionals who work in probation, 

parole, and community-based supervision.  Founded in Houston, Texas in 1974 and 

headquartered in Lexington, Kentucky, APPA is the field’s leading professional 

membership organization in the United States and includes more than 1,400 

individual probation and parole officers, and more than 200 state and local probation 

and parole agencies, who together employ more than 39,000 probation and parole 

professionals.  APPA represents the interests of the probation and parole officers who 

supervise more than five million individuals on probation and parole. 

 

1 No party’s counsel authored this brief in whole or in part, and no party, party’s 

counsel, or person other than amicus curiae, its members, or its counsel contributed 

money intended to fund preparing or submitting this brief. 
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APPA provides training, education, and technical assistance in furtherance of 

its mission to promote a fair and effective system of community justice.  It convenes 

major training institutes, publishes a quarterly journal, Perspectives, offers year-

round on-site and online training, and in 2024 released its National Standards for 

Community Supervision (the “Standards”) to help agencies implement evidence-

based practices, evaluate policies, and improve outcomes.2 

APPA’s work is grounded in the premise that community supervision should 

support lawful behavior, accountability, and successful reentry.  Civic participation 

is part of that work:  participation in democratic institutions gives people with 

conviction histories a concrete stake in the communities to which they belong. 

APPA submits this brief to provide the perspective of probation, parole, and 

community-corrections professionals on two points.  First, modern supervision 

practice does not support a lifetime, categorical presumption that every person with 

a felony conviction lacks the judgment, probity, or civic capacity required for jury 

service.  Second, permanent exclusion from jury service undermines the 

rehabilitation and reintegration goals that community supervision is designed to 

advance. 

 
2 Am. Prob. & Parole Ass’n, National Standards for Community Supervision (June 

2024), https://www.appa-

net.org/eweb/docs/APPA/National_Standards_Community_Supervision_FINAL.p

df [hereinafter, “Standards”]. 
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SUMMARY OF ARGUMENT 

Under Castaneda v. Partida, once plaintiffs establish a prima facie case of 

intentional discrimination in jury selection, the burden shifts to the State to rebut that 

showing with evidence in the record.  The District Court held that, assuming 

Appellants satisfied Castaneda, Appellee rebutted any inference of discrimination 

by offering a justification for New York Judiciary Law § 510(3):  preserving the 

probity of New York juries.  That justification rests on a conclusive lifetime 

categorical presumption—that a past felony conviction, without more, permanently 

establishes a person’s present unfitness for jury service.  The experience of 

community supervision professionals refutes that premise. 

The Standards, the widely adopted Risk-Need-Responsivity model, and 

decades of practice all recognize that criminal history may inform an individualized 

assessment of a person’s probity, but it does not permanently define a person’s 

judgment, responsibility, impartiality, or capacity for lawful civic participation.  

Research does not support treating all people with felony convictions as 

categorically biased, lacking in probity, or incapable of responsible deliberation.  

Some prior convictions or experiences may warrant case-specific inquiry, but that is 

the function of voir dire and challenges for cause—not a blanket lifetime exclusion. 

New York has a legitimate interest in juror probity and impartiality.  But 

§ 510(3) does not advance that interest through individualized screening; it makes 
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felony-conviction status permanently dispositive for every prospective juror without 

any assessment of present fitness.  That approach is also inconsistent with New 

York’s own commitment to rehabilitation and successful reentry.  Jury service is not 

merely symbolic civic participation; it is a structured exercise in civic responsibility 

requiring citizens to appear in court, follow the law, deliberate fairly with others, and 

discharge an essential public duty.  By permanently excluding people with felony 

convictions from that institution based solely on conviction status, § 510(3) sends 

the opposite message from the one embodied in New York’s reentry framework and 

bypasses the individualized screening mechanisms that ordinarily govern jury 

service. 

The experience of probation and parole professionals therefore undermines 

the assumed factual premise of Appellee’s asserted justification.  Appellee’s 

proffered justification therefore cannot rebut Appellants’ prima facie showing under 

Castaneda at this stage.  APPA respectfully urges reversal. 
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ARGUMENT 

I. APPELLEE’S ASSERTED “JUROR PROBITY” JUSTIFICATION 

RESTS ON A CATEGORICAL ASSUMPTION THAT MODERN 

COMMUNITY SUPERVISION DOES NOT SUPPORT 

The State has a legitimate interest in preserving the probity and impartiality 

of its juries.  But under Castaneda, invoking that interest does not itself rebut a prima 

facie showing of intentional discrimination.3  Rather, discriminatory intent “can be 

rebutted only with evidence in the record” and it is the “State’s burden to supply 

such evidence.”4   

The District Court held otherwise.  Specifically, the District Court reasoned 

that “assuming arguendo” Appellants’ allegations satisfied Castaneda, Appellee 

rebutted that prima facie showing, because “[t]here can be no serious argument that 

Section 510(3) lacks a legitimate justification,” because the statute excludes people 

convicted of felonies and because that exclusion serves “the state’s legitimate 

interest in upholding the probity of its juries.” 5 

That reasoning elides the critical question.  No one disputes that juror probity 

can be a legitimate government objective.  But Appellee’s justification rests on a 

further, unstated factual premise:  that a felony conviction is a reliable permanent 

 
3 430 U.S. 482 (1977). 

4 Id. at 500. 

5 JA168. 
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measure of a person’s present judgment, responsibility, impartiality, and civic 

capacity.  That premise is inconsistent with modern community supervision practice, 

ordinary jury-selection procedure, and empirical evidence. 

Importantly, contemporary correctional and supervisory practice relies on 

individualized assessment and evidence-based decision-making—not status-based 

presumptions.  Likewise, the experience of probation, parole, and community-

corrections professionals—who routinely assess people with felony convictions 

living in the community—confirms that conviction status alone cannot answer 

whether a person presently possesses the qualities relevant to jury service.  

Appellee’s proffered justification therefore does not rebut Appellants’ prima facie 

case merely by invoking “juror probity” as a legitimate objective. 
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A. Modern Community Supervision Relies on Individualized 

Assessment, Not Status-Based Presumptions 

Modern correctional practice is built on individualized assessment, not 

categorical assumptions derived from a person’s criminal history.  Probation, parole, 

and community-corrections professionals supervise people with felony convictions 

every day, and their work requires them to evaluate each person’s current risks, 

needs, strengths, conduct, support systems, and progress over time.  The modern 

supervision system does not—and cannot—treat a conviction record as the 

beginning and end of the inquiry into a person’s judgment, responsibility, or capacity 

for lawful participation in community life.6 

The District Court’s reasoning illustrates the danger of treating juror probity 

as self-executing rebuttal under Castaneda.  The District Court accepted juror 

probity as a legitimate state interest and concluded that Appellee had rebutted any 

prima facie showing under Castaneda, in part because “everyone to whom 

Section 510(3) applies has been shown to have disregarded the law,”7 and because 

 
6 See U.S. Dep’t of Just., Nat’l Inst. of Corr., Microskills for Community Supervision 

Professionals: Guidebook 23 (2022), https://s3.us-east-

1.amazonaws.com/static.nicic.gov/Downloads/Guidebook-Microskills-for-

Community-Supervision-Professionals-reviewed.pdf (“Assessments should view 

individuals holistically, focusing on understanding their unique strengths, barriers, 

social contexts, and lives beyond just criminogenic risks.  Seeing the whole person 

is important.”).  

7 JA176. 
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“an individual can avoid [§ 510(3)’s] application by simply abiding by the law.”8  

That reasoning treats a past felony conviction as dispositive of the present qualities 

relevant to jury service.  But modern community supervision proceeds from the 

opposite premise:  past conduct may be relevant, but it is not a permanent measure 

of a person’s judgment, responsibility, impartiality, or capacity for civic 

participation.9  Appellee’s asserted rebuttal fails precisely because it rests on the 

categorical inference that modern supervision practice rejects. 

The Standards reflect this modern professional consensus.  Published in 2024 

to help agencies implement evidence-based practices in everyday case management 

and evaluate policies and outcomes, the Standards emphasize that people “have the 

potential to change their thinking and behavior” and that supervision should 

 
8 JA162.  The District Court’s acceptance of this jury probity rationale misses the 

point.  First, the District Court failed to “assume the truth of well-pleaded factual 

allegations and reasonable inferences therefrom” in Appellants’ Amended 

Complaint regarding decades of racially biased policing and prosecution in New 

York that Black people cannot avoid by simply “abiding by the law.”  See Nat’l Rifle 

Ass’n of Am. v. Vullo, 602 U.S. 175, 181 (2024) (cleaned up) (describing standard).  

Second, the Court assumes that every person convicted of a felony cannot become 

positive, contributing members of society.  The APPA and its members know this to 

be false. 

9 See Kristofer Bret Bucklen et al., U.S. Dep’t of Just., Nat’l Inst. of Just., Guidelines 

for Post-Sentencing Risk Assessment 4 (July 2021), 

https://www.ojp.gov/pdffiles1/nij/300654.pdf (noting that “[f]or nearly three 

decades, justice agencies have been encouraged to use” a risk and needs assessment 

(RNA) approach that assumes “individuals can make changes in their lives, 

decisions, and opinions to be crime [] free”).  
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prioritize principles of respect, dignity, fairness, autonomy, and agency for people 

under supervision.10  The Standards also call on supervision agencies to move 

beyond mere compliance monitoring and to embrace a “human service perspective 

in supervision, with the primary focus on behavior change, and incentives rather than 

sanctions, deterrence, or retribution.”11   

The Standards translate those principles into practice.  They direct community 

supervision officers to “encourage and support long-term behavior modification and 

promote public safety, rather than merely monitoring compliance,”12 and recognize 

that a proactive case plan that builds behavior-change skills is more effective at 

reducing recidivism than a solely punitive approach.13  They also call for an 

“individualized reentry plan” grounded in evidence-based practice that addresses 

cognitive and behavioral skills, substance use, mental and physical health, housing, 

employment, and family bonds as people reintegrate into their communities.14 

 
10 Standards at 6. 

11 Id. 

12 Id. at 13. 

13 Id. at 100 (citing Carl B. Klockars, Jr., A Theory of Probation Supervision, 63 J. 

Crim. L. & Criminology 550 (1973); Jennifer L. Skeem et al., Assessing 

Relationship Quality in Mandated Community Treatment: Blending Care with 

Control, 19 Psych. Assessment 397 (2007)).   

14 Id. at 44–45. 
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This individualized approach is not unique to state systems; it is the 

foundation of the federal supervision model as well.  The federal probation system, 

for example, uses the Risk-Need-Responsivity model to guide assessment and 

supervision, employing scientific tools that assess an individual’s risk of re-offense 

and identify issues requiring intervention.15  As the Administrative Office of the U.S. 

Courts explains, “[t]he foundation of effective supervision in the federal system is 

an officer’s ability to understand an individual’s risk of committing future crimes 

and to understand the areas of an individual’s life that, with intervention, can 

decrease the risk.”16  Indeed, “[r]esearch demonstrates that using risk to guide 

decision-making improves outcomes.”17  The model does not treat conviction status 

alone as dispositive to risk assessment; rather, it requires officers to evaluate 

criminogenic needs and barriers specific to the individual and to develop 

individualized supervision strategies that promote reintegration.18 

People with felony convictions are not a homogeneous class.  The nature of 

offenses, the time elapsed since conviction, age, education, employment, family and 

 
15 U.S. Cts., Evidence-Based Practices, https://www.uscourts.gov/about-federal-

courts/probation-and-pretrial-services/evidence-based-practices. 

16 Id. (emphasis added). 

17 Id.  

18 Id. 

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 16 of 37



11 

 

community support, treatment history, and demonstrated rehabilitation all differ 

from person to person.  These differences matter when assessing any claimed threat 

to jury probity.  But § 510(3) treats identically an individual who committed 

aggravated murder in the past year, and an individual who was twice convicted of 

illegally recording in a movie theater decades ago.19  A rebuttal that draws no 

distinction between these individuals does not supply the kind of evidence-based 

justification Castaneda demands—it simply reasserts a categorical premise that 

Appellants’ prima facie showing has placed in doubt. 

Even within offense categories, people differ in age, criminal history, 

education, time since conviction, rehabilitation, and community ties—factors that 

bear on recidivism and present capacity.  Those differences are plainly relevant when 

evaluating whether a particular person can serve as a juror in a particular case.20   

Nor is individualized judgment unique to community supervision.  It is a 

defining feature of the criminal legal system more broadly.  Decisions about arrest, 

prosecution, charging, sentencing, probation, parole, and clemency all turn, at least 

 
19 See N.Y. Penal Law §§ 125.26, 275.34.  

20 See, e.g., U.S. Sent’g Comm’n, The Effects of Aging on Recidivism Among Federal 

Offenders 3 (Dec. 2017), https://www.ussc.gov/sites/default/files/pdf/research-and-

publications/research-publications/2017/20171207_Recidivism-Age.pdf (concluding through 

statistical analysis of federal offenders released in 2005 that an individual’s age, 

criminal history, education level, federal versus state conviction, and offense type 

have an effect on the likelihood of recidivism). 
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in part, on individual circumstances.21  Jury selection itself likewise depends on 

individualized assessment:  voir dire, challenges for cause, and peremptory 

challenges are each designed to identify case-specific concerns about a particular 

juror’s ability to serve fairly and impartially. 

A lifetime22 categorical jury-service exclusion proceeds from the opposite 

premise.  It assumes that one historical fact—a felony conviction—permanently 

 
21 Natalie Shroyer, For Cause or Not for Cause: Felon Jury Exclusion and the 

Flawed Reasoning Behind Iowa Rule of Criminal Procedure 2.18(5)(A), 72 Drake 

L. Rev. 379, 388–89 (2025). 

22 Although N.Y. Judiciary Law § 510(3) in theory permits individuals with felony 

convictions to seek to regain jury eligibility through a Certificate of Relief from 

Disabilities or Certificate of Good Conduct, that avenue is not practically available 

to the vast majority of people with prior felonies.  Applicants must navigate a lengthy 

and intrusive process that may require notarized applications, tax records, proof of 

rehabilitation, character references, and a home investigation by a parole officer, 

after which the Department of Corrections and Community Supervision retains 

broad discretion whether to issue a certificate and whether to remove particular 

disabilities.  See N.Y. Dep’t of Corr. & Cmty. Supervision, Certificate of Relief from 

Disabilities/Certificate of Good Conduct Application and Instructions 2–4.  And 

even if successful, issuance of a certificate does not restore jury service as of right; 

it merely removes the automatic statutory disqualification, leaving the ultimate 

determination to the commissioner of jurors.  1991 N.Y. Op. Att’y Gen. No. F91-10, 

1991 WL 499877 at *4 (Dec. 31, 1991).  Commissioner representatives themselves 

have commented that the number of individuals who successfully regain jury 

eligibility through this process is “very small.”  Paula Z. Segal, A More Inclusive 

Democracy:  Challenging Felon Jury Exclusion in New York, 13 N.Y. City L. Rev. 

313, 315 n.3 (2010).  And because there are no time limits for the state to act on 

these applications, they could sit for months or years.  See JA125 ¶ 127 (“DOCCS 

does not. . .provide any timeframe for ruling on an application.”); JA68 ¶ 13 (“The 

process to apply for a certificate is complicated and time-consuming.”). 
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resolves whether a person has the judgment, responsibility, and impartiality required 

for jury service.  Section 510(3) thus treats vastly different convictions and life 

histories alike, applying a single blunt instrument regardless of individual 

circumstance.  For jury-eligibility purposes, a person convicted of a serious violent 

offense is subject to the same lifetime categorical exclusion as a person who once 

pleaded guilty to an offense that is remote in time, nonviolent, or has been 

subsequently reclassified.  Some individuals may raise case-specific concerns 

relevant to jury service.  But imputing those concerns to every person with a felony 

conviction, permanently and without individualized inquiry, is inconsistent with the 

professional norms that govern contemporary supervision and reentry, as well as the 

individualized mechanisms that already govern jury selection. 

B. Experience, Modern Practice, and Empirical Evidence 

Undermine a Categorical Presumption of Unfitness 

Under Castaneda, once plaintiffs establish a prima facie case of intentional 

discrimination in jury selection, the burden shifts to the State to supply a justification 

with evidence in the record that rebuts the inference of discriminatory purpose—not 

merely to invoke a legitimate interest in the abstract.23  The probity rationale 

accepted by the District Court below assumes that felony-conviction status is a 

 
23 See JA158. 
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reliable proxy for the qualities relevant to jury service—judgment, impartiality, 

respect for legal obligations, and capacity to deliberate fairly.24  The question under 

Castaneda is not whether juror probity is a legitimate state interest.  It is whether a 

categorical lifetime felony-conviction bar advances that interest.  Although jury 

probity can be a legitimate state interest, the experience of probation and parole 

professionals, modern correctional practice, and empirical research all undermine 

the premise that felony-conviction status alone is a reliable proxy for the qualities 

relevant to jury service.  Because the factual foundation of Appellee’s proffered 

rebuttal does not withstand scrutiny, it cannot carry Appellee’s burden under 

Castaneda. 

Probation, parole, and community-corrections professionals work every day 

with people who have felony convictions.  Their professional role requires them to 

monitor and evaluate individuals’ status, such as if they are complying with legal 

obligations, exercising judgment, assuming responsibility, maintaining employment, 

supporting families, pursuing education or treatment, and participating 

 
24 JA176 (“[E]veryone to whom Section 510(3) applies has been shown to have 

disregarded the law.  Thus, the state’s exclusion of individuals convicted of a felony 

from service on the jury ‘bears some rational relationship’ to the ‘legitimate state 

interest’ in the probity of its jurors.” (quoting Hayden v. Paterson, 594 F.3d 150, 169 

(2d Cir. 2010))). 
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constructively in their communities.25  That experience demonstrates that a felony 

conviction alone does not permanently determine a person’s present judgment, 

responsibility, or capacity to follow legal instructions.  A past violation of law may 

be relevant to an individualized inquiry into jury fitness, but it does not establish that 

a person, years or decades after the fact, cannot listen to evidence, follow a court’s 

instructions, deliberate with other jurors, or decide a case impartially.   

Indeed, many of those with a felony conviction who are ineligible for jury 

service have, by definition, either completed the required conditions of their 

sentence or are currently in compliance with the strict conditions of probation.  For 

those still under supervision, continued liberty depends on compliance with court-

imposed conditions.26  The very population excluded by § 510(3) includes people 

whom correctional authorities have determined are fit to live in the community and 

 
25 See Am. Prob. & Parole Ass’n, Community Supervision 101, https://www.appa-

net.org/eweb/DynamicPage.aspx?webcode=Community-Supervision-101 (noting that the role 

of a probation officer is to “enforce court orders, protect the public, address the 

client’s needs, and reduce reoffending by supervising individuals on probation and 

collaborating with other agencies to ensure the client’s needs are met”); see 18 

U.S.C. § 3603(2)–(3) (requiring probation officers to remain informed regarding a 

supervisee’s “conduct and condition” and to use “all suitable methods” to bring 

about improvements in supervisees’ conduct and condition). 

26 18 U.S.C. § 3583 (providing that a court may “revoke a term of supervised release” 

and require the defendant “to serve in prison” all or part of the authorized term if the 

court finds that the defendant violated a condition of supervised release); U.S. Sent’g 

Guidelines Manual §3E1.1 (U.S. Sent’g Comm’n 2024) § 7B1.1 (classification of 

violations policy statement); § 7B1.3 (revocation of probation policy statement). 
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whose present conduct is already evaluated on an individualized basis rather than by 

conviction status alone.   

Mr. Justin exemplifies the disconnect between felony status and present civic 

capacity.  He is a member of the New York bar and has been found to possess the 

character and general fitness required to practice law, yet § 510(3) permanently bars 

him from jury service because of a single felony conviction dating back to 2009 for 

conduct that is now classified only as a misdemeanor.27  That result cannot be 

reconciled with a rebuttal said to rest on juror probity.28  While New York’s 

character-and-fitness process29 permits an individualized determination that a person 

with a felony conviction has the character and fitness to practice law, § 510(3) 

nevertheless forecloses any comparable individualized inquiry into that same 

person’s ability to serve as a juror.  If New York’s own character-and-fitness process 

can conclude that Mr. Justin possesses the qualities necessary to practice law—

including judgment, honesty, and respect for legal obligations—a blanket invocation 

 
27 JA94 ¶ 10; JA135 ¶ 162; JA135 ¶ 171. 

28 See James M. Binnall, Convicts in Court: Felonious Lawyers Make a Case for 

Including Convicted Felons in the Jury Pool, 73 Alb. L. Rev. 1379, 1426 (2010) 

(explaining how statutory focus on personal choice only is misguided in light of 

modern theories of criminality). 

29 N.Y. Jud. Law § 90[1].  
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of “juror probity” cannot explain why he permanently lacks those same qualities for 

purposes of jury service. 

Empirical research likewise undermines the assumption that felony-

conviction status is a reliable proxy for juror bias or lack of probity.  One field study 

examined the premise that people with felony convictions harbor pro-defense or 

anti-prosecution bias that jeopardizes juror impartiality.30  The results were too 

individualized and variable to support a categorical justification:  although some 

people with felony convictions showed some pro-defense or anti-prosecution bias, 

many were neutral or pro-prosecution, and the strength and direction of group-level 

biases were similar to those of other prospective-juror groups.31  Later research 

examining pretrial bias reached a similar conclusion: certain experiences, such as 

multiple felony convictions, may bear on pretrial attitudes, but felony-conviction 

status alone does not support a blanket assumption of bias.32 

 
30 James M. Binnall, A Field Study of the Presumptively Biased: Is There Empirical 

Support for Excluding Convicted Felons from Jury Service?, 36 L. & Pol’y 1, 14 

(2014). 

31 Id. at 21–27, 29–30.  

32 James M. Binnall & Nick Petersen, Building Biased Jurors: Exposing the 

Circularity of the Inherent Bias Rationale for Felon-Juror Exclusion, 27 Psychiatry, 

Psych. & L. 110, 116–21 (2020). 
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Other jury-specific research points in the same direction.  Research based on 

interviews with former jurors, individuals who were summonsed but not selected for 

jury service, and prospective jurors—all of whom had prior felony convictions—in 

Maine33 found that participants viewed jury service seriously and conscientiously, 

and that inclusion in the jury process could reinforce prosocial identity and civic 

responsibility.34  Mock-jury research has likewise found that the inclusion of jurors 

with felony convictions did not impair deliberations and even improved jurors’ 

perceptions of the deliberative process.35  Researchers likewise found no negative 

effect on deliberation satisfaction and that members of mixed juries were more likely 

to view deliberations as helpful and their own opinions as valued.36 

These studies demonstrate that the categorical assumption underlying 

§ 510(3) is both vastly overinclusive and underinclusive, undermining Appellee’s 

 
33 Maine is the only jurisdiction in the United States that places no limitations on a 

convicted felon’s juror eligibility.  Instead, Maine screens prospective felon-jurors 

using their normal jury selection procedures.  James M. Binnall, Summonsing 

Criminal Desistance: Convicted Felons’ Perspectives on Jury Service, 43 L. & Soc. 

Inquiry 4, 4 (2018). 

34 Id. 

35 James M. Binnall & Nick Petersen, Felon-Jurors’ Impact on Deliberation 

Satisfaction: Do They Really “Infect” the Process?, 43 Just. Sys. J. 218, 225–26 

(2022). 

36 Id. 
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proffered rebuttal.  Section 510(3) is vastly overinclusive because many people with 

felony convictions can deliberate fairly, follow the court’s instructions, and take jury 

service seriously.  It is vastly underinclusive because the qualities relevant to juror 

probity—honesty, impartiality, judgment, and respect for legal obligations—are not 

guaranteed by the absence of a felony conviction.37  Other groups of prospective 

jurors may have experiences or attitudes that bear on their impartiality, including 

crime victims, law-enforcement personnel, or people with strong views about the 

criminal legal system.38  A justification that is in no way tailored to the interest it 

purports to serve cannot carry Appellee’s burden of rebutting the inference of 

intentional discrimination.  The concerns § 510(3) was intended to address are 

already accounted for through the jury-selection process itself—through 

individualized inquiry rather than categorical exclusion.39  

Courts have likewise recognized, in related contexts, that the presence of a 

juror with a felony conviction does not by itself establish bias or require reversal 

 
37 See Brian C. Kalt, The Exclusion of Felons from Jury Service, 53 Am. U. L. Rev. 

65, 74 (2003) (“[B]ecause many non-felons lack probity, and many felons may not, 

felon exclusion is under- and over-inclusive to a troubling degree.”). 

38 See James M. Binnall, EG1900…The Number They Gave Me When They Revoked 

My Citizenship: Perverse Consequences of Ex-Felon Civic Exile, 44 Willamette L. 

Rev. 667, 675–76 (2008). 

39 Segal, supra note 22, at 358. 
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absent a showing of actual prejudice.40  Similarly, in the naturalization context, a 

judge of this court, sitting by designation in this District, held that an applicant was 

not precluded from establishing the good moral character required for naturalization 

notwithstanding his felony conviction for manslaughter.41  Those decisions do not 

answer the constitutional question presented here, but they further undercut the 

premise that conviction status alone necessarily establishes a lack of juror 

impartiality. 

By treating all people with felony convictions alike, the probity rationale 

accepted by the District Court rests on generalized assumptions about an 

extraordinarily diverse population.  That overbreadth is compounded by the 

exclusion’s disparate racial impact:  historical jury exclusions have long operated 

alongside other forms of racialized civic exclusion,42 and the exclusion of people 

 
40 See, e.g., United States v. Boney, 977 F.2d 624, 632–33 (D.C. Cir. 1992); United 

States v. Humphreys, 982 F.2d 254, 261 (8th Cir. 1992); People v. Miller, 759 N.W.2d 

850, 856–60 (Mich. 2008). 

41 Lawson v. U.S. Citizenship & Immigr. Servs., 795 F. Supp. 2d 283 (S.D.N.Y. 2011) 

(Chin, J.). 

42 Thomas W. Frampton, The Jim Crow Jury, 71 Vand. L. Rev. 1593, 1619–1620 

(2018). 
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with felony convictions continues to disproportionately affect Black citizens and 

diminish jury diversity.43   

In sum, professional experience, empirical research, and ordinary jury-

selection practice point in the same direction.  A felony conviction may be relevant 

to a prospective juror’s service in a particular case.  But conviction status alone is 

not a reliable permanent proxy for the qualities relevant to juror probity.  

Section 510(3)’s lifetime categorical exclusion therefore rests on an assumption that 

the experience of probation and parole officers, modern correctional practice, and 

the empirical record do not support.  Appellee’s invocation of “juror probity” 

accordingly does not rebut Appellants’ prima facie case under Castaneda. 

II. SECTION 510(3)’S LIFETIME CATEGORICAL EXCLUSION 

UNDERMINES NEW YORK’S RECOGNIZED INTEREST IN 

REHABILITATION AND SUCCESSFUL REENTRY, FURTHER 

WEAKENING APPELLEE’S REBUTTAL 

New York recognizes rehabilitation and successful reentry as core penal 

objectives, and modern community-supervision practice is designed to help people 

with conviction histories return to their communities as law-abiding, responsible, 

and engaged citizens.  Section 510(3)’s lifetime categorical exclusion works against 

those objectives.  That internal inconsistency further undermines Appellee’s asserted 

 
43 Ginger Jackson-Gleich, Rigging the Jury: How Each State Reduces Jury Diversity 

by Excluding People with Criminal Records, Prison Pol’y Initiative (Feb. 18, 2021), 

https://www.prisonpolicy.org/reports/juryexclusion.html. 
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justification:  the State cannot credibly invoke “juror probity” as a rebuttal to 

Appellants’ prima facie showing when its own legal framework rejects the 

categorical premise on which that rebuttal depends. 

Jury service is not merely symbolic; it is a structured exercise in civic 

responsibility.  For people who have returned to the community, permanent 

exclusion reinforces civic marginalization rather than reintegration.  The lifetime 

categorical exclusion undermines, rather than advances, New York’s recognized 

interest in rehabilitation and successful reentry.   

A. Section 510(3) Conflicts with New York Criminal Law’s Focus on 

Rehabilitation and Successful Reentry 

New York law expressly recognizes rehabilitation and successful reentry as 

core objectives of its criminal legal system.  The Penal Law provides that one of its 

general purposes is “[t]o insure the public safety” not only through deterrence and 

confinement when necessary, but also through “the rehabilitation of those convicted” 

and “the promotion of their successful and productive reentry and reintegration into 

society.”44  That statutory formulation reflects New York’s judgment that public 

safety is served not by perpetual exclusion, but by helping people with conviction 

 
44 N.Y. Penal Law § 1.05(6). 
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histories return to their communities as responsible, law-abiding, and productive 

members.45 

The New York Court of Appeals has recognized the same principle.  In 

Acosta v. N.Y.C. Department of Education, the Court explained that New York’s 

Correction Law provisions limiting employment and licensing discrimination based 

on conviction history were enacted to further the Penal Law’s goals of “the 

rehabilitation of those convicted” and “the promotion of their successful and 

productive reentry and reintegration into society.”  The Court recognized that “the 

key to reducing crime is a reduction in recidivism.”46   

New York law emphasizes the importance of rehabilitation and successful 

reentry from the very outset of the criminal process.  The Court of Appeals has also 

held sentence determination itself “requires the exercise of discretion” by the 

sentencing court after considering factors including “the purpose of a penal sanction, 

i.e., societal protection, rehabilitation and deterrence.”47 

 Once a sentence is imposed, New York’s correctional statutes give 

concrete effect to that commitment.  Correction Law § 71-a requires the Department 

 
45 See id.; Acosta v. New York City Dep’t of Educ., 16 N.Y.3d 309, 314–15 (2011). 

46 Acosta, 16 N.Y.3d at 314–15 (quoting Governor’s Approval Mem., Bill Jacket, L 

1976). 

47 People v. Farrar, 52 N.Y.2d 302, 305 (1981). 
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of Corrections and Community Supervision to develop a “comprehensive, dynamic 

and individualized case management plan” for each person committed to its custody.  

The plan’s purpose is “to promote the rehabilitation of the incarcerated individual 

and their successful and productive reentry and reintegration into society upon 

release,” including by prioritizing programming and treatment during incarceration 

and community supervision.48  Rather than treating a conviction as freezing the 

state’s view of an individual, New York’s correctional framework requires state 

structures to support rehabilitation and reintegration.  Section 510(3)’s categorical 

backward-looking approach directly conflicts with the individualized, forward-

looking approach of New York’s sentencing and corrections laws. 

New York law’s reintegrative focus extends beyond prison.  The state has 

adopted reforms designed to reduce the continuing civil consequences of a past 

conviction, including: record-sealing measures, “Clean Slate” legislation, 

occupational-licensing reforms, fair-chance employment policies, certificates of 

relief from disabilities, and restoration of voting rights to people serving periods of 

community supervision.49  While not specifically addressing conviction history in 

 
48 N.Y. Correct. Law § 71-a. 

49 See N.Y. Crim. Proc. Law § 160.57 (codifying Clean Slate Act and sealing certain 

convictions); N.Y. Correct. Law art. 23-A, §§ 752–753 (prohibiting discrimination 

against individuals with convictions in licensing and employment and citing public 

policy of encouraging such licensure and employment); N.Y. Exec. Law § 296(16) 

(codifying Human Rights Law and restricting use of certain criminal-history 
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the context of jury service, these anti-discrimination provisions reflect a consistent 

principle: after conviction and punishment, New York law treats formerly 

incarcerated individuals according to their present circumstances and demonstrated 

capacity for civic participation, not based on the fact of a past conviction alone.50  

Section 510(3) stands in tension with that framework.  This tension further 

undermines Appellee’s claim that § 510(3)’s categorical bar genuinely serves the 

state’s interests. 

Modern community supervision seeks to build lawful participation, 

responsibility, and connection to community institutions.  Section 510(3) withdraws 

one of the civic obligations through which those values are practiced.  If New York’s 

own penal philosophy and correctional practice reject the premise that a felony 

conviction permanently defines a person’s capacity for responsible civic 

participation, Appellee’s invocation of that same premise to justify § 510(3) is not a 

 

information); N.Y. Correct. Law §§ 700–706 (providing relief from certain 

disabilities automatically imposed by law); N.Y. Elec. Law § 5-106 (addressing 

rights of persons convicted of felonies). 

50 Segal, supra note 22, at 317–19; see also Christopher Uggen et al., Less Than the 

Average Citizen, in After Crime and Punishment 258, 280 (2004) (describing 

interviews with ex-felons and explaining that “[d]espite prior community 

involvement and a willingness to involve themselves, ex-felons face a multitude of 

barriers that prevent full participation,” and that “[w]hether it is the enduring ‘felon’ 

label or the formal loss of citizenship rights, these restrictions send messages that 

lead many to question whether they really belong”). 
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sufficient rebuttal under Castaneda—it is a justification at war with the State’s own 

legal commitments. 

B. Jury Service Advances New York’s Rehabilitation and Reentry 

Objectives 

Jury service advances New York’s rehabilitation and reentry goals because it 

gives people returning to the community a structured opportunity to exercise lawful 

responsibility, participate in a public institution, and be recognized as members of 

the civic community.  The goals of New York’s reentry framework seek not merely 

to prevent future crime, but also to promote “successful and productive reentry and 

reintegration into society.”51  Jury service is a paradigmatic example of such 

reintegration.  A juror must demonstrate accountability, responsibility, act with 

respect for legal process, and constructively engage with others—making precisely 

the kind of role New York hopes to encourage on reentry.52 

Reentry is not an end-state that is satisfied when a person is merely present in 

a community.  Successful reentry is enabled by having a role within that 

 
51 See N.Y. Penal Law § 1.05(6).   

52 James M. Binnall, Felon-Jurors in Vacationland: A Field Study of Transformative 

Civic Engagement in Maine, 71 Me. L. Rev. 71, 88 (2019) (summarizing scholarship 

finding that jurors, especially first-time trial jurors, feel more politically efficacious 

and community-oriented following jury service; that jury service “fosters a general 

sense of empowerment that frequently leads to other forms of civic engagement”; 

and that “this participation effect is most prominent for citizens who—like many 

convicted felons—were less civically or politically engaged prior to jury service”). 
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community.53  Jury service provides such a role.54  Serving as a juror allows a person 

with a conviction history to participate not as a defendant, supervisee, or subject of 

the criminal legal system, but as a citizen entrusted with applying the law.55  Thomas 

Jefferson described the jury as the “school by which the people learn the exercise of 

civic duties as well as rights.”56  Rehabilitation and reentry are not advanced only 

through services and supervision.  They are also advanced through opportunities to 

practice responsibility, deliberate with others, and participate in law-governed 

community life.57 

 
53 See id. at 92 (“[C]ivic inclusion impacts criminal desistance by providing former 

offenders pro-social roles.  Research demonstrates that offenders who fill such roles 

are more likely to desist from criminal activity.  Pro-social roles provide former 

offenders a guide for law-abiding behavior and constraints on potential deviance.”). 

54 See Segal, supra note 22, at 340 (explaining that jury duty is often the most 

significant opportunity for citizens to participate in the democratic process). 

55 See Binnall, supra note 38, at 669 n.11, 695–96 (explaining the role of civic 

engagement, such as sitting on a jury, on reducing stigma and reinstating civic 

citizenship). 

56 See Segal, supra note 22, at 315 (citing Linda Kerber, No Constitutional Right to 

be Ladies 129 (1998)). 

57 Sharion Scott, Justice in the Jury: The Benefits of Allowing Felons to Serve on 

Juries in Criminal Proceedings, 57 Wash. U.J.L. & Pol’y 225, 244 (2018) (“Felons 

stand to benefit greatly and would have a higher chance of successful reintegration 

if we remove barriers to jury inclusion.  The value of jury service for citizens is tri-

fold: it is educative, democratic, and allows for dialogue.”). 
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Research supports this point.  Interview-based research in Maine, which 

imposes no categorical felony-conviction restriction on jury service, found that 

participants described jury service in responsible and conscientious terms and 

viewed the opportunity to serve as meaningful.58  The study concluded that inclusion 

in the jury process may encourage conformity with a law-abiding “ideal juror” role, 

reinforce prosocial identity, and help people with conviction histories find personal 

value in civic participation.59  And, critically, participants understood the “weighty” 

role of a juror at the outset of their service.60  This is not to say that jury service alone 

will result in rehabilitation.  But these findings clearly support the narrower point 

relevant here:  that jury service is consistent with, and reinforces, the goals New 

York has codified.  By contrast, § 510(3)’s permanent exclusion contradicts those 

goals.  

In light of this evidence, Appellee’s attempted rebuttal is unavailing.  

Section 510(3) permanently excludes people with felony convictions without asking 

whether they have completed their sentences, complied with supervision, maintained 

employment, supported families, pursued education or treatment, participated in 

 
58 Binnall, supra note 33, at 9–13.  

59 Id. at 20–22. 

60 Id. at 10.  

 Case: 26-665, 07/06/2026, DktEntry: 37.1, Page 34 of 37



29 

 

community life, or otherwise demonstrated rehabilitation.  It withholds a structured 

form of civic responsibility from the very people New York’s reentry framework 

seeks to help return to lawful and productive community life, and who research 

shows are up to the task.61 

Successful reentry is advanced when people with conviction histories are 

encouraged to assume lawful, responsible, and constructive roles in their 

communities.  Jury service is such a role.  By permanently excluding people with 

felony convictions from that institution, § 510(3) does not merely fail to advance 

New York’s rehabilitation and reentry goals; it undermines them.  That self-defeating 

character is yet another reason Appellee’s invocation of “juror probity” does not 

supply the evidence-based justification that Castaneda requires to rebut Appellants’ 

prima facie showing of intentional discrimination.     

III. CONCLUSION 

For the foregoing reasons, amicus curiae respectfully submits that the Court 

should reverse the decision of the District Court below.   

  

 
61 See, e.g., Anna Roberts, Casual Ostracism: Jury Exclusion on the Basis of 

Criminal Convictions, 98 Minn. L. Rev. 592, 611–13 (2013) (describing categorical 

exclusions from jury service as inconsistent with the ideals of reentry). 
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