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DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, the New 

York State Conference of the NAACP is a nonprofit organization that has no parent 

corporation and no publicly held corporation owns 10% or more of its stock. 
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1 

INTEREST OF AMICUS CURIAE1

Amicus curiae the New York State Conference of the National Association 

for the Advancement of Colored People (“NYS NAACP”) is the New York 

programmatic arm of the NAACP—the oldest civil rights organization in the United 

States, which has worked for over a century to combat racial discrimination and 

promote equal rights across American society. For over ninety years, the NYS 

NAACP has carried forward that mission throughout New York State, advocating 

for Black communities, advancing criminal legal reform, and defending democracy.   

The NYS NAACP has a substantial interest in this case because New York’s 

law excluding persons with felony convictions from jury service disproportionately 

disqualifies Black New Yorkers due to New York County’s long history of disparate 

policing and prosecutorial practices. Overturning this unconstitutional law would 

advance the NYS NAACP’s goals of remediating the Black underrepresentation in 

New York County’s jury pool, restoring civic participation rights to Black 

communities, and protecting democratic institutions. This submission, which 

focuses on the history of discriminatory law enforcement practices in New York 

County and the resulting disparities in felony conviction rates, is informed by the 

 
1 No counsel for any party authored this brief in whole or in part, no party or party’s counsel 
contributed money intended to fund preparation or submission of this brief, and no person, other 
than amicus curiae, its members, or its counsel contributed money intended to fund preparation or 
submission of this brief. 
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NYS NAACP’s deep understanding of and significant experience combatting racial 

discrimination in the criminal legal system.2 

INTRODUCTION 

Section 510(3) of New York State’s Judiciary Law (the “Exclusion”)—which 

bars people with felony convictions from jury service—unconstitutionally 

disqualifies a large portion of New York County’s Black population from the jury 

pool. Racially discriminatory law enforcement practices in Manhattan have long 

produced stark and persistent disparities in felony conviction rates that prove 

challenging to remedy. The result is that the Exclusion’s ineluctable effect is to 

disproportionately remove Black residents from New York County’s jury pool in 

violation of the Fourteenth Amendment. 

The governing legal standard is well established. A party demonstrates a 

prima facie equal protection violation in the jury selection context “if a cognizable 

group is substantially underrepresented and if the selection procedure is not racially 

neutral.” Alston v. Manson, 791 F.2d 255, 257 (2d Cir. 1986) (citing Castaneda v. 

Partida, 430 U.S. 482, 494-95 (1977)). In the leading Second Circuit case, Alston v. 

Manson, the court found unconstitutional a Connecticut law that drew jurors from 

smaller towns at greater rates than cities—where Connecticut’s Black population 

was concentrated. 791 F.2d at 256-57. In doing so, the court held that the selection 

 
2 All parties have consented to the filing of this amicus curiae brief. 
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3 

procedure was “not racially neutral” because the “ineluctable effect” was the 

disproportionate underrepresentation of Black people in the jury pool. Id. at 257. 

The Exclusion presents the same constitutional infirmity. 

The district court attempted to distinguish Alston on two grounds. First, the 

court reasoned that the disproportionate underrepresentation caused by the 

Exclusion is not “ineluctable” because it “is the product of the actions of third-party 

actors, namely, police and prosecutors” such that “the effect of the statute is 

necessarily variable depending on the[ir] actions.” Mem. & Order 14, Justin v. 

Tingling, No. 22-cv-10370 (S.D.N.Y. Feb. 13, 2026), ECF No. 57 (“Op.”). Second, 

the court noted that it “cannot be said that the impact of [the Exclusion] is ineluctable 

when an individual can avoid its application by simply abiding by the law.” Id. at 14-

15. Both lines of reasoning are fundamentally flawed. 

The district court’s first rationale—that the involvement of third-party actors 

renders the Exclusion’s discriminatory effect “variable”—misunderstands the 

history and reality of racialized criminal enforcement in New York. Black 

communities in New York County have long been subject to discriminatory 

targeting by law enforcement that continues to the present day. The disparities in 

felony conviction rates that result from these law enforcement practices are long 

lasting and hard to remedy—they are no more variable than Connecticut’s rates of 
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residential segregation that resulted in a “not racially neutral” selection procedure in 

Alston.  

The district court’s second rationale—that the Exclusion’s impact is not 

“ineluctable” because individuals can avoid it “by simply abiding by the law”—is 

equally unavailing. The Exclusion is no less “ineluctable” than the impermissible 

scheme in Alston, where, by the district court’s logic, individuals impacted by 

decades of housing segregation could “avoid its application” by “simply” moving to 

a smaller town. As the First Amended Complaint alleges in detail, racialized law 

enforcement causes the disparities in felony conviction rates. To reduce the disparity 

to the byproduct of individual decisions to violate the law misapprehends the 

functioning of New York’s criminal legal system. Because racialized law 

enforcement has created lasting and intractable disparities in felony conviction rates 

in New York County, the “ineluctable” effect of the Exclusion is a jury selection 

procedure that is not racially neutral.  

ARGUMENT  

I. BLACK NEW YORKERS HAVE BEEN TARGETED BY LAW 
ENFORCEMENT FOR GENERATIONS.  

As Plaintiffs allege in their First Amended Complaint (“Complaint” or 

“FAC”), “[r]acist policies and practices throughout the past half-century, including 

disparate drug enforcement, broken-windows policing, and the New York City 

Police Department’s unconstitutional stop-and-frisk program, shape the racial 
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5 

composition of [New York County’s] jury pool today.” FAC ¶ 2. It is beyond dispute 

that such law enforcement practices have disproportionately targeted Black New 

Yorkers—New York policymakers have repeatedly acknowledged as such. Former 

New York City Police Department (“NYPD”) Commissioner Dermot Shea has 

apologized for the “NYPD’s historical role in the mistreatment of communities of 

color,” recognizing that “years of racist policies and practices have caused—and 

continue to cause—immeasurable harm.”3 Former Mayor Bill de Blasio has 

recognized New York City’s “harmful legacy of racialized policing,”4 as did Eric 

Adams when he called for “change [to] the racist DNA of the [NYPD].”5 These 

statements confirm what decades of data show: discriminatory law enforcement 

policies have subjected Black communities to disproportionate rates of surveillance, 

arrest, prosecution, and conviction. 

A. Disparate Drug Enforcement 

New York’s racialized “War on Drugs” led to skyrocketing rates of drug 

convictions, primarily driven by enforcement against Black communities. In 1973—

 
3 Dermot Shea, NYPD Police Comm’r, Remarks at the Greater Harlem Chamber of Commerce 
Event The City College of New York, Manhattan (Feb. 23, 2021), 
http://nyc.gov/site/nypd/news/st0223/police-commissioner-dermot-shea-s-remarks-the-greater-
harlem-chamber-commerce-event-city. 

4 Robert Pozarycki, De Blasio Reveals ‘Comprehensive Plan’ to End Racial Injustice, Boost 
Diversity at NYPD, AMNY (Mar. 5, 2021), https://www.amny.com/new-york/at-long-last-de-
blasio-reveals-comprehensive-reform-plan-for-the-nypd/. 

5 Nicole Johnson, Eric Adams, Others Call for End to Racism Inside NYPD, PIX11 (June 19, 
2020), https://pix11.com/news/local-news/eric-adams-others-call-for-end-to-racism-inside-nypd/. 
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just four years before the Exclusion was recodified—New York enacted the 

“Rockefeller Drug Laws,” which elevated many drug offenses to felony status with 

mandatory prison time, including minor possession crimes.6 Some of these drug laws 

specifically targeted crack cocaine, a drug associated with Black communities,7 and 

increased crack cocaine-related misdemeanor possession to a felony.8 In the 1980s, 

the NYPD began intensively enforcing those drug laws at the street level by 

deploying officers into neighborhoods with high concentrations of Black residents. 

See FAC ¶ 72.9  

The focus on drug enforcement resulted in massive numbers of arrests and 

convictions for drug crimes: between 1980 and 2019, drug offenses constituted 

43.5% of all felony convictions in New York City.10 But Black communities were 

hit the hardest. “In 2001, for every one white male aged 21 to 44 incarcerated under 

 
6 Loren Siegel et al., NYCLU, The Rockefeller Drug Laws: Unjust, Irrational, Ineffective 5 (2009), 
https://www.nyclu.org/uploads/2017/01/nyclu_pub_rockefeller.pdf.  

7 See, e.g., Andrew Goulian et al., A Cultural and Political Difference: Comparing the Racial and 
Social Framing of Population Crack Cocaine Use Between the United States and France, 19 Harm 
Reduction J. 44, 2 (May 12, 2022),  https://doi.org/10.1186/s12954-022-00625-5; ACLU, Cracks 
in the System: 20 Years of the Unjust Federal Crack Cocaine Law ii (2006), 
https://www.aclu.org/documents/cracks-system-20-years-unjust-federal-crack-cocaine-law. 

8 Mason B. Williams, How the Rockefeller Laws Hit the Streets: Drug Policing and the Politics of 
State Competence in New York City, 1973-1989, 4 Modern Am. Hist. 67, 87 (2021). 

9 Id. at 67-68, 80-81. 

10 Becca Cadoff et al., Data Collaborative for Just., Criminal Conviction Records in New York 
City (1980-2019) 1, 11 (2021), https://datacollaborativeforjustice.org/wp-
content/uploads/2021/04/2021_04_07_Conviction_Record_Report.pdf. 
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the Rockefeller Laws [in New York State], 40 black males of similar age were 

incarcerated for the same offense.”11 And, as the Complaint alleges, from 2002 to 

2009, “Black people were convicted of drug felonies at a rate 41.6 times greater than 

white people in Manhattan.” FAC ¶ 74.  

While the rates of drug-related arrests and convictions in New York County 

are vastly skewed, data consistently demonstrates that rates of drug sales and usage 

are similar across white and Black populations.12 For example, the National Survey 

on Drug Use and Health showed that in 2003, white people (ages 12 or older) were 

more likely to have used illegal drugs in their lifetime (49.2%) than Black people 

(44.6%).13 The results from the 2024 National Survey on Drug Use and Health reveal 

a similar pattern, with white respondents being more likely to have used drugs in 

their lifetime (58.0%) than Black respondents (48.8%).14 The statistics are 

 
11 Elizabeth Hinton, Vera Inst. of Just., An Unjust Burden: The Disparate Treatment of Black 
Americans in the Criminal Justice System 5 (2018), 
https://www.vera.org/downloads/publications/for-the-record-unjust-burden-racial-disparities.pdf. 

12 See Simon McCormack & Jesse Barber, A Racial Disparity Across New York that is Truly 
Jarring, NYCLU (Nov. 29, 2022), https://www.nyclu.org/commentary/racial-disparity-across-
new-york-truly-jarring (“White people are more likely to use drugs than people of color.”). 

13 Substance Abuse and Mental Health Servs. Admin., Results from the 2004 National Survey on 
Drug Use and Health: Detailed Tables, Table 1.28B (2005), 
https://www.samhsa.gov/data/report/2004-nsduh-detailed-tables (follow link to “View/Download 
Files”). 

14 Substance Abuse and Mental Health Servs. Admin., Results from the 2024 National Survey on 
Drug Use and Health: Detailed Tables, Table 1.23B (2025), 
https://www.samhsa.gov/data/sites/default/files/reports/rpt56484/NSDUHDetailedTabs2024/NS
DUHDetailedTabs2024/2024-nsduh-detailed-tables-sect1pe.htm#tab1.23a. 
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comparable when looking at drug sales—white people are just as likely to have sold 

drugs as Black people.15 That Black people are over 20 times more likely to be 

arrested and convicted of felony drug offenses than white people in Manhattan16 is 

not attributable to substantial differences in underlying illegal conduct. Instead, 

scholars have recognized that these types of discrepancies exist because police target 

and surveil Black communities, while white people are largely allowed to engage in 

the same unlawful conduct without incident.17   

The racialized enforcement of drug laws in New York County is borne out by 

Plaintiff Daudi Justin’s own lived experience. In 2007, Mr. Justin—a young Black 

man living in Chelsea—was arrested for possession of methamphetamine in a 

quantity that qualified as a felony offense under the Rockefeller Drug Laws. FAC 

 
15 Diane W. Schanzenbach et al., The Hamilton Project, Twelve Facts About Incarceration and 
Prisoner Reentry, Figure 6A (2016), https://hamiltonbrostg.wpengine.com/publication/economic-
fact/twelve-facts-about-incarceration-and-prisoner-reentry/; see also Substance Abuse and Mental 
Health Servs. Admin., Results from the 2023 National Survey on Drug Use and Health: Detailed 
Tables, Table 3.12B (2024), 
https://www.samhsa.gov/data/sites/default/files/reports/rpt47100/NSDUHDetailedTabs2023_v1/
NSDUHDetailedTabs2023_v1/2023-nsduh-detailed-tables-sect3pe.htm#tab3.11a (showing that 
white and Black respondents age 12-17 were equally likely to have sold illegal drugs in 2023). 

16 McCormack & Barber, supra note 12. 

17 See, e.g., Michelle Alexander, Special Report: The New Jim Crow, Am. Prospect (Dec. 6, 2010),
https://prospect.org/2010/12/06/new-jim-crow/; Ojmarrh Mitchell & Michael S. Caudy, 
Examining Racial Disparities in Drug Arrests, 32 Just. Q. 288, 288 (2015), 
https://doi.org/10.1080/07418825.2012.761721; Hum. Rts. Watch, Targeting Blacks: Drug Law 
Enforcement and Race in the United States 2, 41-47, 49-51 (2008), 
https://www.hrw.org/reports/2008/us0508/us0508webwcover.pdf (“[T]he US drug war has been 
and continues to be waged overwhelmingly against black Americans. Although white Americans 
constitute the large majority of drug offenders, African American communities continue as the 
principal ‘fronts’ in this unjust effort.”).  
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¶¶ 10, 162. Although “the majority of individuals Mr. Justin knew who used 

methamphetamines were white and while Chelsea is a predominantly white 

neighborhood, Mr. Justin was to his knowledge the only one arrested out of the 

people he knew.” Id. ¶ 163. Facing ten to twenty years in prison, he pleaded guilty 

to a felony drug possession charge in 2009. Id. ¶ 164.  

Mr. Justin’s story reflects the broader enforcement trends of the time. As 

Plaintiffs alleged in their Complaint, “[i]n 2007, there were nearly 24,000 arrests of 

adults for drug offenses in Manhattan” and “Black people accounted for over 50 

percent of those arrests even though they constituted less than 13 percent of the 

County’s adult population.” Id. ¶ 163; see also id. ¶ 165 (comparable conviction 

figures for 2009).18 That racialized pattern of drug enforcement persists—between 

2014 and 2025, Black people still accounted for almost half of all drug arrests in 

New York County, while white people accounted for only 12.5%.19 

B. “Broken Windows” Policing 

Alongside New York’s “War on Drugs,” the NYPD implemented “Broken 

Windows” policing that prioritized enforcement of so-called quality-of-life offenses, 

with enforcement concentrated on Black communities. In 1994, the NYPD formally 

 
18 McCormack & Barber, supra note 12 (follow link to “[d]ownload the full set of data”). 

19 N.Y. Div. of Crim. Just. Servs., New York State Adult (18+) Arrests by County 2014-2025, 
https://www.criminaljustice.ny.gov/crimnet/ojsa/tableau_Adult_Arrest_County.htm, (follow link 
to “2014-2025 Historical Data”) (last updated Apr. 2026). 
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adopted a policy of Broken Windows policing, explaining that it would “apply its 

enforcement efforts to ‘reclaim the streets’ by systematically and aggressively 

enforcing laws against low-level social disorder: graffiti, aggressive panhandling, 

fare beating, public drunkenness, unlicensed vending, public drinking, public 

urination, and other misdemeanor offenses.”20 The NYPD disproportionately 

targeted Black New Yorkers, and young Black men in particular, in policing minor 

offenses. The arrest rates for Black men under the age of 25 in New York City 

increased dramatically between 1990 and 2010.21 Even Black minors were swept up 

in the policing of misdemeanors—the average annual misdemeanor arrest rate for 

Black 16- and 17-year-old boys in New York City from 1990 to 2017 was roughly 

18%, peaking at over 28% in 2010. FAC ¶ 100.22 The average for white boys of the 

same age from 1990 to 2017 was just 4%.23 

This disparate policing of minor offenses has led to large disparities in 

conviction rates. As the Complaint alleges, “Black people accounted for a majority 

 
20 Jeffrey A Fagan et al., Street Stops and Broken Windows Revisited: The Demography and Logic 
of Proactive Policing in a Safe and Changing City, in Race, Ethnicity, and Policing: New and 
Essential Readings 310 (Stephen K. Rice & Michael D. White eds., Oxford Univ. Press 2010); see 
also Jonathan Oberman & Kendra Johnson, The Never Ending Tale: Racism and Inequality in the 
Era of Broken Windows, 37 Cardozo L. Rev. 1075, 1077-79 (2016). 

21 Meredith Patten et al., Trends in Misdemeanor Arrests in New York, 1980 to 2017: A Report of 
the Misdemeanor Justice Project John Jay College of Criminal Justice 14-15 (Dec. 26, 2018), 
https://datacollaborativeforjustice.org/wp-content/uploads/2018/12/FINAL.pdf. 

22 Id. at 78. 

23 Id. 
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of misdemeanor convictions in Manhattan from 2002 through 2019, even though 

they accounted for approximately one-eighth of the borough’s population.” FAC 

¶ 82.24 For instance, during that period, Black people accounted for approximately 

60% of Manhattan’s 114,962 misdemeanor drug convictions and 182,310 property 

misdemeanor convictions. Id. ¶¶ 83-84.25  

Despite a reduction in misdemeanor arrests since the heyday of roken

indows policing, the disparate rates of misdemeanor convictions in New 

York County persist. According to Division of Criminal Justice Services data, 

Black people accounted for approximately 53% of all misdemeanor convictions 

in New York County from 2020 through 2025.26 Meanwhile, the number of 

misdemeanor arrests in New York County rose steadily over that period.27 

24 McCormack & Barber, supra note 12 (follow link to “[d]ownload the full set of data”). 

25 Id.  

26 N.Y. Div. of Crim. Just. Servs., New York State Adult (18+) Convictions by County 2014-2025, 
https://www.criminaljustice.ny.gov/crimnet/ojsa/tableau_adult_convictions.htm (follow link to 
“Historical Data”) (last updated Mar. 2026). 

27 N.Y. Div. of Crim. Just. Servs., New York State Adult (18+) Arrests by County 2014-2025, 
https://www.criminaljustice.ny.gov/crimnet/ojsa/tableau_Adult_Arrest_County.htm (follow link 
to “2014-2025 Historical Data”) (last updated Mar. 2026). 
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C. Stop-and-Frisk

In tandem with Broken Windows policing, the NYPD adopted more 

aggressive stop-and-frisk practices in the 1990s,28 disproportionately targeting Black 

New Yorkers. The use of stop-and-frisk grew in the 2000s, peaking at nearly 700,000 

stops per year in 2011.29   

In 1999, the New York Office of the Attorney General investigated the 

NYPD’s stop-and-frisk practices and found that although Black people comprised 

25.6% of the City’s population, they made up 50.6% of people stopped.30 That report 

found that Black residents “were over six times more likely to be ‘stopped’ than 

whites in New York City.”31 The report even concluded that “differing crime rates 

alone” could not explain why minorities were being stopped at higher rates.32

That same year, a class of plaintiffs challenged the constitutionality of the 

NYPD’s race-based stop-and-frisk practices. The suit, Daniels v. City of New York, 

 
28 See Civ. Rts. Bureau, Office of the N.Y. Att’y Gen., The New York City Police Department’s 
“Stop & Frisk” Practices 49-53, 56-59 (1999), 
https://ag.ny.gov/sites/default/files/reports/stp_frsk.pdf [hereinafter N.Y. Att’y Gen. Report] 

29 James Cullen & Ames Grawert, Brennan Ctr. for Just., Fact Sheet: Stop and Frisk’s Effect on 
Crime in New York City (2016), 
https://www.brennancenter.org/media/5670/download/Stop%20and%20Frisk%E2%80%99s%20
Effect%20on%20Crime%20in%20New%20York%20City.pdf?inline=1.  

30 See N.Y. Att’y Gen. Report, supra note 28 at 94. 

31 Id. at 95. 

32 Id. at ix, 121-22 (“[B]lacks and Hispanics were significantly more likely than whites to be 
‘stopped’ after controlling for race-specific precinct crime rates and precinct population 
composition by race.”). 
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resulted in a consent decree, which required, among other things, that the NYPD 

maintain a constitutionally sound written anti-racial profiling policy.33 But 

notwithstanding the Daniels consent decree, the NYPD continued to conduct race-

based stops and frisks. Indeed, a 2007 “study of 125,000 pedestrian stops by police 

in New York City found black people were stopped more than 23 percent more often 

than white people—even when controlling for ‘race-specific estimates of crime.’”34

In 2008, a new suit was brought challenging the constitutionality of NYPD’s 

use of stop and frisk as unlawful racial discrimination. Floyd v. City of New York, 

959 F. Supp. 2d 540, 556, 572 n.100 (S.D.N.Y. 2013). After a nine-week trial in 

2013, the court found that 52% of the NYPD’s 4.4 million stops between January 

2004 and June 2012 were of Black people despite New York City’s population being 

roughly 23% Black—and that “the best predictor for the rate of stops in a geographic 

unit . . . [was] the racial composition of that unit rather than the known crime rate.” 

 
33 Ctr. for Const. Rts., Daniels, et al. v. the City of New York,  

https://ccrjustice.org/home/what-we-do/our-cases/daniels-et-al-v-city-new-york (last visited June 
30, 2026).  

34 Hinton, supra note 11, at 7. That study also observed that Black people who were stopped were 
somewhat less likely to be arrested, supporting the conclusion that NYPD officers were making 
stops based on something other than reasonable suspicion. See Andrew Gelman et al., An Analysis 
of the New York City Police Department’s ‘Stop-and-Frisk’ Policy in the Context of Claims of 
Racial Bias, 102 J. Am. Stat. Ass’n 813, 820-21 (2007), 
https://sites.stat.columbia.edu/gelman/research/published/frisk9.pdf (“1 in 7.9 whites stopped 
were arrested, compared with . . . 1 in 9.5 blacks . . . the stops of whites are more ‘efficient’ and 
are more likely to lead to arrests, whereas those for blacks and Hispanics are more 
indiscriminate.”).
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Id. at 558-59, 589. The Floyd trial also revealed that the racial discrepancies of the 

stop-and-frisk program were intentional—NYPD leadership specifically targeted 

Black people as a matter of policy. Eric Adams, a former NYPD captain, testified 

that former Commissioner Raymond Kelly “focused on young blacks and Hispanics 

‘because he wanted to instill fear in them, every time they leave their home, they 

could be stopped by the police.’” Id. at 606. Ultimately, the court concluded that the 

NYPD’s policy of “targeting the ‘right people’ means stopping people in part 

because of their race,” and ruled that the NYPD’s stop-and-frisk practices were 

unconstitutionally discriminatory. Id. at 562, 662-64.  

Despite the court’s ruling in Floyd, racial disparities in the NYPD’s stop-and-

frisk practices persist. Every year since the Floyd decision, over 50% of NYPD stops 

are of Black New Yorkers.35 And while overall rates of stops and frisks decreased 

during the de Blasio administration, in recent years, stops have again been on the 

rise. Under the Adams administration, New York City saw a 50% increase in 

reported stops between 2023 and 2024, to over 25,000 stops.36 Of the stops in 2024, 

57.7% were of Black people, while only 5.4% were of white people,37 even though 

 
35 NYCLU, Stop-and-Frisk Data (May 27, 2025), https://www.nyclu.org/data/stop-and-frisk-data. 

36 Id. 

37 NYPD, Crime and Enforcement Activity in New York City (Jan 1 – Dec 31, 2024) 15, 
https://www.nyc.gov/assets/nypd/downloads/pdf/analysis_and_planning/year-end-2024-
enforcement-report.pdf. 
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only 20.3% of New York City’s population is Black.38 Despite numerous efforts to 

remedy the racial disparities in the NYPD’s stop and frisk practices, the disparities 

persist to this day.39

II. THE DISCRIMINATORY TARGETING OF BLACK COMMUNITIES 
MAKES THEM DISPARATELY SUSCEPTIBLE TO FELONY 
CONVICTIONS, RESULTING IN THEIR DISPROPORTIONATE 
EXCLUSION FROM THE JURY POOL.  

As the Complaint alleges, some discriminatory practices “have directly 

contributed to the racial disparity in felony convictions”—for instance, “the 

enforcement of drug laws in Manhattan has targeted Black communities and directly 

yielded an enormous and grossly racially disparate number of felony convictions.” 

FAC ¶ 62; see also supra Section I.A. But other practices targeting Black people 

that “overwhelmingly produce misdemeanor convictions or violations—or even 

stops and arrests that result in no conviction at all” still “elevate[] the risk that those 

targeted will be arrested, charged with, and convicted of felonies in the future.” 

FAC ¶ 62. 

 
38 Id. at App. B. 

39 As yet another example of disparate policing, a recent NYCLU analysis found that “[o]ver 84 
percent of [NYPD] vehicle searches from 2022 until September 2025 were of Black or Latino 
drivers, while white drivers made up less than 4 percent of vehicle searches.”  NYCLU, Stop-and-
Frisk on Wheels: NYCLU, NAACP, The Bronx Defenders Sue NYPD for Illegal Racial Profiling, 
Searches of NYC Drivers (Jan. 28, 2026), https://www.nyclu.org/press-release/stop-and-frisk-on-
wheels-nyclu-naacp-the-bronx-defenders-sue-nypd-for-illegal-racial-profiling-searches-of-nyc-
drivers. 
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To start, law enforcement’s low-level targeting of Black communities marks 

Black people for more punitive treatment,40 which increases the likelihood of a 

future felony conviction. Practices like Broken Windows policing and stop-and-frisk 

have “inflated” the criminal records of Black residents of New York County—

disproportionately saddling them with arrests and low-level misdemeanor offenses. 

FAC ¶ 79. As the Complaint alleges, “sub-felony contacts increase an individual’s 

risks of future felony convictions” because of “law-enforcement’s practice of using 

individuals’ records of arrest and prosecution . . . to influence future policing and 

prosecutorial decisions.” Id. ¶ 77. Indeed, a person’s “prior record influences nearly 

every discretionary decision, including a decision to prosecute, release on bail, 

reduce charges and impose custodial sentences.”41 For instance, a defendant’s 

criminal record is one of the primary factors prosecutors at the New York County 

District Attorney’s Office (“DANY”) consider in determining the initial plea offer a 

defendant receives.42 Even a single prior arrest can lead to harsher plea offers—

DANY’s plea offer guidelines for misdemeanors have “suggest[ed] that pleas to a 

 
40 Issa Kohler-Hausmann, Managerial Justice and Mass Misdemeanors, 66 Stan. L. Rev. 611, 643-
49, 668-70, 690-92 (2014). 

41 Besiki Luka Kutateladze & Nancy R. Andiloro, Vera Inst. of Just., Prosecution and Racial 
Justice in New York County – Technical Report 73 (Jan. 31, 2014), https://vera-
institute.files.svdcdn.com/production/downloads/publications/race-and-prosecution-manhattan-
technical.pdf?dm=1647369476. 

42 Id. at 115. 
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lesser charge should be reserved for defendants with no prior arrests, while on 

subsequent arrests defendants should plead guilty to the top charge.”43 Given the 

“criminal justice system’s heavy reliance on plea bargains,” the pleas DANY 

prosecutors offer often determine a defendant’s offense conviction level.44  

That prior misdemeanor convictions increase the likelihood that a future 

offense results in a felony conviction is reflected in the data. Analyses of New York 

City conviction data show that “prior misdemeanor convictions substantially 

increase the likelihood an individual is convicted from a subsequent felony arrest.”45

Indeed, a single prior misdemeanor conviction almost doubles the likelihood that an 

individual will be convicted of a felony they are subsequently arrested for.46  

An illustration is instructive here. Imagine two teenagers living in Manhattan, 

one Black, the other white. The Black teenager is stopped, frisked, and arrested for 

drug possession and ultimately pleads guilty to a misdemeanor. The conviction 

marks him for more punitive treatment—if he is arrested for a felony drug offense 

in the future, prosecutors will be less likely to reduce or drop the charges and offer 

 
43 Id. at 116. 

44 Besiki Kutateladze et al., Vera Inst. of Just., Race and Prosecution in Manhattan 5-6 (2014), 
https://vera-institute.files.svdcdn.com/production/downloads/publications/race-and-prosecution-
manhattan-summary.pdf?dm=1647369476. 

45 Sopen B. Shah, Marked: Do Prior Convictions Cause New Ones?, 51 Gonz. L. Rev. 1, 1, 16 
(2016). 

46 Id. at 16. 
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a non-felony disposition. His white counterpart was never stopped, frisked, or 

arrested, and so was never charged with or convicted of the first misdemeanor. Even 

if he is later arrested for committing the exact same felony drug offense—which is 

unlikely given the racialized deployment of the NYPD—he will have no criminal 

history record, and prosecutors will be more likely to offer leniency. Those two 

teenagers—despite having committed identical offenses—will have disparate 

criminal records, and only one will be convicted of a felony and lose the right to 

serve on a jury.    

Moreover, the targeting of New York County’s Black communities is 

destabilizing, which further increases the likelihood of felony convictions. One study 

demonstrated that the prosecution of low-level misdemeanors significantly increases 

the likelihood that a defendant will be arrested again, indicating that such criminal 

enforcement increases rates of recidivism.47 Indeed, low-level contact with the 

criminal legal system often results in an array of detrimental consequences48 that 

increase the risk of future involvement with that same system. For instance, 

misdemeanor convictions and arrests create labor market disadvantages, like 

 
47 See generally Amanda Agan et al., Misdemeanor Prosecution, 138 Q. J. of Econ. 1453 (2023). 

48 There are hundreds of civil consequences for misdemeanor convictions in New York, including, 
for instance, restrictions on access to public housing and eligibility for professional licenses that 
impact access to opportunity. See Nat’l Inventory of Collateral Consequences of Conviction, 
Collateral Consequences Inventory (2026),
https://niccc.nationalreentryresourcecenter.org/consequences. 
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unemployment and reduced earnings and employment opportunities,49 and housing 

instability,50 which increase the risk of future criminal legal system involvement.51 

Indeed, “even two days in jail can make it more likely for someone to lose their job 

[or] housing . . . and increases the likelihood that they will be arrested again in the 

future.”52 And data from New York County shows that Black defendants are more 

likely to be subject to jail’s destabilizing effects—they are more likely to be held in 

custody after arraignment and receive custodial sentence offers.53 White 

communities in New York are simply not subject to this same destabilization. See 

supra Section I.  

49 Tim Lau, The Misdemeanor System Reinforces Economic Inequality, Brennan Ctr. for Just. 
(Oct. 6, 2020), https://www.brennancenter.org/our-work/analysis-opinion/misdemeanor-system-
reinforces-economic-inequality; Terry-Ann Craigie et al., Conviction, Imprisonment, and Lost 
Earnings: How Involvement with the Criminal Justice System Deepens Inequality (2020),  
https://www.brennancenter.org/our-work/research-reports/conviction-imprisonment-and-lost-
earnings-how-involvement-criminal; Data Collaborative for Just., Fact Sheet: The Deleterious 
Impact of Criminal Convictions in New York State (2023), 
https://datacollaborativeforjustice.org/wp-content/uploads/2023/06/ConvictionsFactSheet.pdf; 
Kristin Turney & Sara Wakefield, Criminal Justice Contact and Inequality, 5 Russell Sage Found. 
J. Soc. Scis. 1 (2019), https://www.rsfjournal.org/content/5/1/1#xref-ref-63-1.

50 Tiffany Bergin et al., N.Y.C. Crim. Just. Agency, The Initial Collateral Consequences of Pretrial 
Detention: Employment, Residential Stability, and Family Relationships 2 (2022), 
https://www.nycja.org/publications/the-initial-collateral-consequences-of-pretrial-detention. 

51 See, e.g., Garima Siwach, Unemployment Shocks for Individuals on the Margin: Exploring 
Recidivism Effects, 52 Labour Econ. 231 (2018); Faith E. Lutze et al., Homelessness and Reentry: 
A Multisite Outcome Evaluation of Washington State's Reentry Housing Program for High Risk 
Offenders, 41 Crim. Just. & Behav. 471 (2014).  

52 Nazish Dholakia, How the United States Punishes People for Being Poor, Vera Inst. of Just.
(Sep. 21, 2023), https://www.vera.org/news/how-the-united-states-punishes-people-for-being-
poor.  

53 Kutateladze & Andiloro, supra note 41, at vi-x. 
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Law enforcement targeting of Black communities in Manhattan—through 

practices that result in felony convictions directly and indirectly through lower-level 

contact with the criminal legal system—has resulted in staggering disparities in 

felony conviction rates. As the Complaint alleges, “from 2002 through 2019, Black 

people in Manhattan were arrested for felonies at a rate 16.6 times greater than white 

people and convicted of felonies at a rate 21.3 times greater than white people—the 

largest such disparities of any county in the state.” FAC ¶ 59 (footnote omitted).54

The district court’s suggestion that “an individual who is otherwise qualified to serve 

as a juror need only refrain from committing a felony,” Op. at 15, ignores the reality 

that NYPD and DANY policies and practices heavily contribute to the racial 

disparities in felony convictions.  

III. THE DISPROPORTIONATE EXCLUSION OF BLACK PEOPLE 
FROM THE JURY POOL INCREASES THE LIKELIHOOD THAT 
BLACK DEFENDANTS WILL BE CONVICTED OF FELONIES.  

The underrepresentation of Black people in Manhattan’s jury pool resulting 

from the Exclusion makes Black people even more vulnerable to felony convictions, 

as it disadvantages Black defendants in the adjudication of their cases. Studies show 

that as the proportion of white people on a jury increases, the likelihood of convicting 

a Black defendant rises.55 There is evidence that even before deliberations, white 

 
54 McCormack & Barber, supra note 12. 

55 Marian R. Williams & Melissa W. Burek, Justice, Juries, and Convictions: The Relevance of 
Race in Jury Verdicts, 31 J. Crime & Just. 149 (2008); Mark D. Bradbury & Marian R. Williams, 
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jurors on all-white juries are more likely to believe that a Black defendant is guilty 

than white jurors on diverse mock juries.56 On the other hand, white jurors on diverse 

juries perform better—they surface more case-related facts, make fewer errors, and 

are more open to discussion of race.57 And diverse juries “are more likely to respect 

different racial perspectives and to confront their own prejudice and stereotypes 

when such beliefs are recognized and addressed during deliberations.”58 Notably, 

jury diversity improves the deliberation quality for Black defendants without 

negatively affecting the deliberations for white defendants.59 

Ultimately, by stripping New York County’s jury pool of Black people, the 

Exclusion creates a dangerous feedback loop. The fewer Black people in the jury 

pool, the more likely Black defendants are to be convicted of felonies, which, in turn, 

further reduces the number of Black people eligible for jury service. This pernicious 

cycle makes the disproportionate underrepresentation of Black people caused by the 

Exclusion that much more intractable.  

 
Diversity and Citizen Participation: The Effect of Race on Juror Decision Making, 45 Admin. & 
Soc’y 563 (2013). 

56 Samuel R. Sommers, On Racial Diversity and Group Decision Making: Identifying Multiple 
Effects of Racial Composition on Jury Deliberations, 90 J. Personality & Soc. Psych. 597, 603-04 
(2006). 

57 Id. at 604-06. 

58 Deborah Ramirez, Affirmative Jury Selection: A Proposal to Advance Both the Deliberative 
Ideal and Jury Diversity, 1998 U. Chi. Legal F. 161, 164 (1998). 

59 Liana Peter-Hagene, Jurors’ Cognitive Depletion and Performance During Jury Deliberation 
as a Function of Jury Diversity and Defendant Race, 43 L. & Hum. Behav. 232, 241 (2019). 
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IV. THE DISPROPORTIONATE EXCLUSION OF BLACK PEOPLE 
FROM THE JURY POOL IS “INELUCTABLE” BECAUSE THE 
RACIAL DISPARITY IN FELONY CONVICTIONS IS PERSISTENT 
AND CHALLENGING TO REMEDY. 

A. The Disparity Is Long Lasting and Shows No Meaningful Signs of 
Abating.  

Even if changes in law enforcement practices could eliminate racial disparities 

in future felony convictions—an assumption incompatible with the allegations in the 

Complaint—the Exclusion would still cause long-lasting disparities in New York 

County’s jury pool. The Exclusion is a lifetime ban, which means that the 

accumulated disparities in conviction rates from the past fifty to sixty years will 

continue to exclude Black people from the jury pool for generations to come. An 18-

year-old Black teenager convicted of a felony in 2010 will still be excluded from 

jury service as a 60-year-old in the year 2052. There is no quick fix to ameliorate the 

decades’ worth of accumulated disparities.    

Moreover, given that law enforcement continues to target Black communities 

in New York County, there is every indication that the disparities in felony 

conviction rates will persist prospectively. See supra Section I. The disparities in 

minor offense enforcement in Manhattan have stayed the same or worsened over 

time.60 And arrest and conviction rates for felonies in Manhattan remain vastly 

 
60 Josephine Wonsun Hahn et al., The Hidden Toll of New York City’s Misdemeanor System, 
Brennan Ctr. for Just. (Mar. 21, 2024), https://www.brennancenter.org/our-work/analysis-
opinion/hidden-toll-new-york-citys-misdemeanor-system.  
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skewed—in 2023, Black people constituted just 13% of New York County’s adult 

population yet accounted for more than 50% of felony arrests and nearly 60% of 

prison sentences.61 Indeed, disparities in New York conviction rates have been 

documented for centuries—as the Complaint explains, “[d]ata shared among the 

delegates” at the New York State Constitutional Convention of 1846 showed that 

“Black people were convicted of crimes at a rate nearly thirteen and a half times as 

great as white people.” FAC ¶ 18.  

At bottom, there is no daylight between the ineluctable nature of the 

disparities caused by the Exclusion and the quota system the Alston court struck 

down. Alston’s reasoning was straightforward: Connecticut’s “jury selection system 

[was] not racially neutral” because the “ineluctable effect of the statutory scheme” 

was to reduce the number of jurors pulled from areas with larger Black populations. 

Alston, 791 F.2d at 257. Contrary to the district court’s holding, this case is 

indistinguishable on that element. Connecticut’s rates of racial segregation and New 

York County’s disparities in felony convictions are both longstanding demographic 

realities that result from entrenched discriminatory practices.62 While neither 

 
61 N.Y. State Div. of Crim. Just. Servs., NYS Adult Arrests and Prison Sentences by Race/Ethnicity 
in 2023 9 (2024), https://www.criminaljustice.ny.gov/crimnet/ojsa/comparison-population-
arrests-prison-demographics/2023%20Population%20Arrests%20Prison%20by%20Race.pdf.   

62 Conn. Comm’n on Hum. Rts. & Opportunities, Connecticut Zoning and Discrimination 2021
(2021), https://portal.ct.gov/-/media/chro/publications/chros-zoning-and-discrimination-2021-
report.pdf (“Connecticut is one of the most racially segregated states in the nation. There are many 
reasons for this, including centuries of government and private policies and practices that 
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Connecticut’s rates of racial housing segregation nor New York County’s disparities 

in felony convictions is inherently unchangeable—people can “simply move” just 

the same as they can “simply abide by the law”—both are persistent demographic 

realities that are challenging to remedy. See Floyd, 959 F. Supp. 2d at 672 

(describing the “racial disparities in our criminal justice system” as “stubborn”); 

Floyd v. City of New York, 813 F. Supp. 2d 417, 422, 451-53 (S.D.N.Y. 2011) (noting 

that racial disparities in NYPD stop-and-frisk continued despite prior “settlement 

agreement requiring the City to adopt several remedial measures intended to reduce 

racial disparities in stops and frisks”); cf. United States v. Biaggi, 909 F.2d 662, 677 

(2d Cir. 1990) (holding that pulling jurors exclusively from voter registration lists 

was racially neutral and distinguishing Alston because moving “residence is a major 

dislocation” while registering to vote “is a simple task of minimal inconvenience”). 

Jury selection predicated on those demographic realities is, therefore, “not racially 

neutral.” 

B. The Certification Process Is Not a Meaningful Mechanism for 
Remediating the Exclusion’s Disparate Effects on the Jury Pool. 

New York’s process for restoring jury service eligibility to those with felony 

convictions is onerous and inaccessible—it cannot restore jury eligibility to more 

than a negligible fraction of the Black New Yorkers excluded from jury service. The 

 
intentionally limited housing opportunities for Black, Indigenous, People of Color (BIPOC) to 
certain areas of the state.”). 

 Case: 26-665, 07/06/2026, DktEntry: 36.1, Page 36 of 42



25 

process involves applying for and obtaining either a Certificate of Relief from 

Disabilities or Certificate of Good Conduct from one’s sentencing court or the 

Department of Corrections and Community Supervision (“DOCCS”). Determining 

which certificate one is eligible for and when, where, and how to apply—which 

depend on conviction history, the type of sentencing court, and whether an individual 

is sentenced to state prison—is confusing and complicated enough to deter potential 

applicants. See FAC ¶ 119.63 Individuals with no more than one felony conviction 

from a New York court can apply for a certificate through their sentencing court 

unless they were sentenced to state prison—all other applicants must apply through 

DOCCS.64  

Moreover, the application process itself is burdensome. For instance, 

applicants applying for a certificate from a sentencing court post-sentencing are 

advised to gather and submit evidence of rehabilitation, such as recommendation 

letters from employers or clergy.65 To apply, an applicant must “[u]se the court 

 
63 N.Y. Dep’t. of Corr. & Cmty. Supervision, Department of Corrections and Community 
Supervision Certificate of Relief from Disabilities - Certificate of Good Conduct Application and 
Instructions, https://doccs.ny.gov/system/files/documents/2026/01/certificate-application-
revised-1-8-2026.pdf (last visited July 1, 2026) [hereinafter DOCCS Certificate Application and 
Instructions].  

64 Id. at 1-2. 

65 N.Y. State Unified Ct. Sys., Applying to Court for a Certificate of Relief from Civil Disabilities, 
https://www.nycourts.gov/help/criminal/applying-court-certificate-relief-civil-disabilities (last 
visited July 1, 2026). 
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locator box to find the phone number for the court that sentenced you”66 and call 

their sentencing court to ask a series of questions, including how to file the 

application in the first place.67 The applicant must then fill out a form, signed in front 

of a notary, and submit the application, along with any evidence of rehabilitation, as 

required by their sentencing court.68 Depending on the sentencing court’s process, 

an applicant may be required to submit fingerprints, meet with a probation officer, 

and attend a court hearing.69 This complex and unstandardized process stands in 

stark contrast to the clear and simple process of registering to vote,70 which requires 

filling out a short form with basic personal information, such as an applicant’s name, 

date of birth, and address. See Biaggi, 909 F.2d at 677 (noting registering to vote “is 

a simple task of minimal inconvenience”).  

Applying through DOCCS—which is the only avenue to relief for those 

sentenced to time in state prison or who have been convicted of two or more separate 

felonies—is even more laborious. The application requires, among other things: (a) a 

two-year residence history, including the names of all individuals with whom the 

 
66 It is not clear from the New York state court’s “Applying to Court for a Certificate of Relief 
from Civil Disabilities” webpage how to find the “court locator box.” Id.  

67 Id. 

68 Id. 

69 Id.  

70 Bd. of Elections in the City of New York, Online Voter Registration Application, https://e-
register.vote.nyc/ (last visited July 1, 2026).  
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applicant currently resides and any periods during which the applicant experienced 

homelessness or resided in medical or other institutional housing; (b) a two-year 

employment history, including the name and address of each employer, the 

applicant’s supervisor and weekly salary, and any periods of unemployment; 

(c) “social status” history, including marital status, names of current or prior 

spouses, and any roommates or live-in partners within the past two years; 

(d) licensing information; and (e) two character references—plus the applicant’s 

signature on the application must be notarized. FAC ¶ 124.71 Applicants must also 

submit tax returns, documentation of any public assistance, unemployment 

insurance, or Social Security Benefits received, and a notarized document explaining 

how the applicant supported themselves if they have no reportable income, all for 

the preceding two-year period. FAC ¶ 125.72 After DOCCS has received the 

completed submission, a parole officer is assigned to conduct an interview in the 

applicant’s home, and the parole officer “will want to see what you have been doing 

since your last conviction or release,” which could require providing letters from 

teachers, school administrators, job training programs, supervisors, counselors, 

therapists, doctors, clergy, or parole or probation officers. FAC ¶ 126.73

 
71 DOCCS Certificate Application and Instructions, supra note 63, at 7-11. 

72 DOCCS Certificate Application and Instructions, supra note 63, at 2. 

73 DOCCS Certificate Application and Instructions, supra note 63, at 3. 
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As the Complaint alleges, “[e]xtremely few certificates are granted each year, 

particularly when compared to the size of the population with disqualifying felony 

convictions.” FAC ¶ 130. The certificate processes, at best, are designed for 

individual, case-by-case relief, not population-level disparities, and they cannot 

meaningfully remedy the Exclusion’s racially disproportionate effect on New York 

County’s jury pool.

CONCLUSION 

For the foregoing reasons, this Court should reverse the decision of the district 

court.
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