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INTRODUCTION

Daudi Justin is a Black public defender who lives in Manhattan. He has been
licensed to practice law by the First Department, which found that he “possesses the
character and general fitness requisite for an attorney and counsellor-at-law.” He
represents clients in criminal proceedings in the state courts of Manhattan every day.
But he is ineligible for jury duty in those same courts because of a 2009 drug
possession offense that has since been reclassified as a misdemeanor. That
reclassification is a recognition of what Mr. Justin’s case embodies: racially targeted
law enforcement has swept up Black New Yorkers for conduct that the State now
acknowledges should not qualify as a felony.

Mr. Justin is not alone. Approximately 25 percent of Black Manhattan
residents—and over 40 percent of Black male residents—who would otherwise be
eligible for jury service are disqualified by Section 510(3) of the New York Judiciary
Law (the “Exclusion”), which categorically and indefinitely excludes anyone
convicted of a felony from the jury pool. By contrast, the Exclusion disqualifies only
three percent of non-Black Manhattan residents from the jury pool. Were the pool
fairly representative of the borough’s citizen population, 17,100 more Black jurors
would have served in Manhattan’s state courts over the decade preceding this action.

The probability that a disparity of this magnitude could arise by chance is less than
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one in one octillion (10*”)—similar to buying one ticket each for the Mega Millions
lottery, the Powerball lottery, and the New York Lotto, and winning all three.

This disparity is due to the Exclusion, which is rooted in racially motivated
stereotypes about who commits crimes. Black New Yorkers are not predisposed to
committing more crimes than other racial groups. Their significant
overrepresentation among the population with felony convictions is the product of a
long history of racially targeted law enforcement over-policing Black communities
while granting forbearance to white communities. For example, Black and white
New Yorkers use and sell illegal drugs at comparable rates. Yet Black people in
Manhattan have been arrested and convicted of drug felonies at a rate more than
twenty-five times greater than white people. Decades of dragnet policing programs
like stop-and-frisk and “broken windows” policing resulted in millions more of
stops, arrests, violations, and misdemeanors for Black New Yorkers than white New
Yorkers. These sub-felony contacts inflated rap sheets and prosecutors’ charging
decisions, leading to more felony convictions for Black New Yorkers as opposed to
white New Yorkers, who were never targeted by these policing programs.

The Exclusion translates this history of discriminatory law enforcement
directly into the jury box. The Exclusion has always disproportionately disqualified
Black New Yorkers from jury participation. And the harm compounds over time.
Even if racially discriminatory policing were to cease tomorrow, decades of

accumulated convictions would continue to suppress Black jury participation for

2
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generations. Moreover, the Exclusion is permanent in practice. The only path to
restoring jury eligibility is so burdensome, intrusive, and discretionary that few New
Yorkers with felony convictions have had their eligibility restored or will ever be
able to do so. The result is a vicious cycle. The underrepresentation of Black people
on juries produces disproportionately more felony convictions for Black defendants,
which in turn perpetuates Black underrepresentation in the jury pool.

Plaintiffs challenge the Exclusion as applied in New York County—where
Mr. Justin would be a prospective juror—under the Equal Protection Clause and the
Fair-Cross-Section guarantee of the Sixth Amendment. The District Court dismissed
the former for failure to state a claim and the latter for lack of standing. Both rulings
are in error.

On the Fourteenth Amendment claim, Plaintiffs have stated a prima facie case
that the Exclusion violates the Equal Protection Clause. The three-part burden-
shifting framework of Castaneda v. Partida, 430 U.S. 482 (1977), applies to Equal
Protection claims such as Plaintiffs’ challenge to the Exclusion. This Court’s
articulation of the Castaneda framework in Alston v. Manson, 791 F.2d 255 (2d Cir.
1986), controls here. Like the town quota system in Alston, the Exclusion is a
facially-neutral rule whose “ineluctable effect” is to reduce the proportion of Black
citizens in the jury pool. The District Court correctly recognized that Castaneda

applies to Plaintiffs’ claim. But the District Court misread Alston and failed to credit
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Plaintiffs’ well-pleaded allegations in holding that Plaintiffs failed to satisfy
Castaneda’s third prong.

The District Court’s alternative holding—that Defendant’s unsupported “juror
probity” justification for the Exclusion rebuts any prima facie case as a matter of
law—compounds the error. Under Castaneda, once a prima facie case is established,
the defendant may rebut it only with evidence in the record. At the motion to dismiss
stage, the relevant record consists only of Plaintiffs’ well-pleaded allegations, which
specifically negate the probity rationale. The District Court also misapprehended
allegations showing Defendant’s proffered rationale to be a pretext for
discrimination—in particular, the superiority of voir dire as a method of screening
jurors. By crediting Defendant’s unsupported assertion over Plaintiffs’ well-pleaded
allegations, the District Court incorrectly made the pleading of a prima facie case
under Castaneda a superfluous exercise.

On the Sixth Amendment Fair-Cross-Section claim, Mr. Justin has Article III
standing as an excluded juror. He is injured concretely by his disqualification from
jury service and the stigma of being branded unfit for civic participation. Those
injuries are traceable to the Exclusion and would be redressed by an injunction
against it. But the District Court conflated the merits inquiry with the injury-in-fact
requirement of standing when it improperly rejected Mr. Justin’s legal theory to find
that he lacked standing. Whether the Sixth Amendment’s Fair-Cross-Section

guarantee protects the rights of those other than criminal defendants is an open

4
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question—one that should be addressed on the merits and answered affirmatively
given the Supreme Court’s recognition of the broad “societal interests” at stake in
fair and impartial jury trials. Even if Mr. Justin were asserting only criminal
defendants’ rights, he satisfies the requirements for third-party standing under
Powers v. Ohio, 499 U.S. 400 (1991).

Decades of documented, officially acknowledged racial discrimination in
policing and prosecution have produced jury pools that persistently and substantially
underrepresent Black New Yorkers. This Court’s precedents require giving Plaintiffs
an opportunity to prove the well-pleaded allegations in their amended complaint.
This Court should reverse and remand.

JURISDICTIONAL STATEMENT

The District Court had subject matter jurisdiction over this action under 28
U.S.C. §§ 1331, 1343, and 2201. This Court has jurisdiction over this appeal under
28 U.S.C. § 1291 because the District Court entered judgment on February 17, 2026,
and Plaintiffs-Appellants filed a timely notice of appeal on March 17, 2026. JAS,
183-185.

STATEMENT OF THE ISSUES

1. Whether Plaintiffs have stated a claim that the categorical, indefinite
disqualification from jury service of people with past felony convictions under

New York Judiciary Law § 510(3), as applied in New York County, violates
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the Equal Protection Clause of the Fourteenth Amendment to the United
States Constitution.

2. Whether Mr. Justin, as an excluded juror, has either first-party Article III
standing or third-party standing on behalf of criminal defendants to bring a
claim that the Exclusion violates the Sixth Amendment’s Fair-Cross-Section

guarantee.

STATEMENT OF THE CASE

Plaintiffs filed this case in December 2022, challenging the Exclusion as
applied in New York County, asserting claims under the Sixth and Fourteenth
Amendments and 42 U.S.C. §1983. JA1, 9-11, 57; see JA90-93, 146. Plaintiffs seek
a declaration that the application of Section 510(3) of the Judiciary Law in New York
County is unconstitutional, and an injunction directing the Commissioner of Jurors
to cease enforcing the Exclusion. JA146-147.

On January 20, 2023, the District Court ordered briefing on whether Plaintiffs
had standing to bring their claims. JA4. On January 23, 2024, the District Court ruled
that Plaintiff Daudi Justin had standing to bring an Equal Protection challenge to the
Exclusion and it was unnecessary to reach the Community Service Society’s
standing. JA86-88. But the District Court held that no plaintiff had standing to bring
a Sixth Amendment Fair-Cross-Section claim. JA79-86. In that order, the District

Court granted Defendant permission to bring a 12(b)(6) motion, JA71-72, which the
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Defendant did, JA6. On September 19, 2024, the District Court denied the motion to
dismiss without prejudice after the New York State Legislature passed a bill that
would have repealed the Exclusion in part to see if the case would become moot,
JA6; however, the Governor vetoed the bill, JA143.

Plaintiffs filed the First Amended Complaint on February 12, 2025,
supplementing their factual allegations and re-asserting their claims under both the
Fourteenth and Sixth Amendments. JA7; see generally JA90-147. Defendant moved
to dismiss the First Amended Complaint on March 26, 2025. JA7. On February 13,
2026, the District Court granted Defendant’s motion. JAS; see generally JA148-182.

The District Court held that the three-part burden shifting framework provided
by Castaneda v. Partida, 430 U.S. 482 (1977), applied to Plaintiffs’ Equal Protection
claim. JA157-158. The District Court acknowledged that Plaintiffs satisfied the first
two prongs of this framework by pleading that Black prospective jurors were
substantially underrepresented in the jury pool. JA158-159. But the District Court
found that Plaintiffs failed to satisfy the third prong, which requires showing that the
selection procedure is susceptible to abuse or not racially neutral. JA151-62. The
District Court further held that Plaintiffs lacked standing to bring a Sixth
Amendment Fair-Cross-Section claim, incorporating by reference the reasoning in

the September 19, 2024 order. JA148, n.1. This appeal followed. JA184-185.



Case: 26-665, 06/29/2026, DktEntry: 28.1, Page 16 of 66

STATEMENT OF FACTS

This case challenges a New York statute—Section 510(3) of the Judiciary
Law (the “Exclusion”)—that disqualifies anyone convicted of a felony from serving
on a state court jury, regardless of the nature of the offense or how long ago the
conviction occurred. JA90. The Exclusion is permanent unless a person navigates a
restoration process that is intrusive, complex, onerous, and subject to the
standardless discretion of sentencing judges or corrections officials. JA91-92, 122-
127. Extremely few New Yorkers with past felony convictions ever see their jury
eligibility restored. JA122-127.

Plaintiff Daudi Justin 1s a Black man and a practicing public defender in
Manhattan. JA94. He is disqualified from jury service due to a drug possession
conviction that is now 17 years old and has since been reclassified as a misdemeanor.
JA135-136. After serving his sentence, Mr. Justin graduated from college and law
school, clerked for judges on the New York Court of Appeals and Appellate
Division, and was admitted to the bar in 2022 after the First Department found that
he “possesses the character and general fitness requisite for an attorney and
counsellor-at-law.” JA137. Today, he represents clients in jury trials, but cannot
serve on a jury, although he wants to fulfill that civic duty. JA137-138. He has twice
received juror questionnaires and been disqualified from service both times. JA138-

139.
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I. The Substantial Underrepresentation of Black People in New York Jury
Pools Has Been a Feature of the Exclusion Since Its Enactment.

The Exclusion stems from the pattern of criminal record-based
disqualifications enacted in the 19th century to limit Black civic participation. JA97.
The Exclusion has never been race-neutral in its application. JA96-98.

Racial disparities in conviction rates have been known since at least the 1846
State Constitutional Convention when delegates introduced data showing that Black
people in New Y ork were convicted of crimes at a rate nearly 13.5 times greater than
white people. JA96. The roots of the racial stereotype of Black criminality are
evident in a colloquy where a white delegate remarked that this statistic reflected
“evidence of a criminal disposition in the race that he had never before rightly
appreciated.” Id. A delegate of color responded to these allegations by noting that
people of color were only “tried by white jurors and sentenced by white judges.”
JA96-97.

The disparity in the rates at which Black and white New Y orkers are arrested
and convicted of misdemeanors and felonies has grown substantially since that time.
See, e.g., JA96-98, 105. For well over a century, those data have put state officials
on notice that police and prosecutors throughout the state have disproportionately
arrested and prosecuted Black people and granted forbearance to white people. JA92,
96-98, 104-105. And from before it was first enacted to the present, state officials

have known that the invariable effect of the Exclusion is the grossly disproportionate
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underrepresentation of Black New Yorkers in jury pools across the state. JA92, 96-
98.

State officials have raised alarms about this underrepresentation for decades.
In 1988, the New York Unified Court System established what is now the Franklin
H. Williams Judicial Commission, which found that minorities were “significantly
underrepresented on many juries” in ways that “affect jury outcomes” to the
“disadvantage [of] minority litigants.” JA99. In 2014, Defendant himself warned that
Manhattan jury pools were not “representative enough” of the population; two years
later, he stated that as a lawyer and a judge, he had “never seen a majority-minority
jury in the county of New York. Most times it is completely to the contrary” JA100.

Data from the state Office of Court Administration confirms this: the number
of Black jurors serving in Manhattan for the ten years preceding this case is
significantly less than would have been generated by a fairly representative system.
Id. Specifically, while approximately 63,400 Black prospective jurors served in
Manhattan state courts during the ten years before this case was filed, a
representative system should have included 17,100 more during that time period. /d.
The likelihood that this disparity could occur by random chance is less than 1 out of
1,000,000,000,000,000,000,000,000,000. JA100-101.

The substantial underrepresentation of Black residents on Manhattan juries is
largely due to the Exclusion. JA100-102. In Manhattan, approximately 25 percent of

all Black residents who are otherwise eligible for jury service are disqualified due to

10
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a prior felony conviction. JA101. By comparison, for otherwise eligible non-Black
Manhattan residents, just 3 percent are disqualified for having a felony conviction.
1d. These figures are more egregious for otherwise eligible Black male residents of

Manhattan—over 40 percent of whom are disqualified from jury service. JA102.

II.  The Substantial Underrepresentation of Black Residents in the Jury Pool
is Due to Longstanding Discriminatory Policing and Prosecution That
Targets Black People and Grants Forbearance to White People.

The overrepresentation of Black people among those with felony convictions
is not a naturally occurring phenomenon. It is not the product of differential law-
breaking. It is the product of differential law enforcement. JA102-122. This is true
in counties across the state. JA92, 96-98, 108-109. And racialized law enforcement
has been particularly aggressive in Manhattan where, over the two decades prior to
this case, Black people were arrested for felonies at a rate 16.6 times greater than
white people and convicted at a rate 21.3 times greater. JA104-105.

One major driver of the racial disparity in felony convictions is discriminatory
drug enforcement. JA106-109. In 1973, New York enacted the “Rockefeller Drug
Laws,” which punitively reclassified many drug offenses as felonies. JA107. The
Rockefeller Drug Laws signaled a shift from a “policy rhetorically committed to
reintegrating drug addicts to a policy of social expulsion” and sought to “protect ‘the

9

public’ from the ‘addict’ and the drug dealer or ‘pusher,”” who was “almost

universally understood to be a Black or Puerto Rican man.’” Id. Beginning in the

1980s, the NYPD flooded officers into predominantly Black neighborhoods and
11
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deployed intensive “buy-and-bust” operations, racking up tens of thousands of drug
arrests each year. JA108. Black community leaders “found that officers ‘[couldn’t]
tell the good guys from the bad guys’ and were ‘grabbing our children . . . because
they think everyone Black and Hispanic is a drug dealer.’” /d. During that time, city
officials also launched “a campaign to make more [drug] arrests that would hold up
in court as serious felonies.” Id. By 2001, for every one white male aged 21 to 44
incarcerated in New York State under the Rockefeller Drug Laws, 40 Black males
of similar age were incarcerated for the same offense. JA108-109. Between 1980
and 2019, drug offenses accounted for 43.5% of all felony convictions in New York
City. JA106.

Illegal drug use rates do not differ substantially by race or gender. JA106-107.
Data shows white people are more likely than Black people to have used illegal drugs
in their lifetime and evidence suggests they are also more likely to sell drugs. JA106-
107. Yet from 2013 through 2019, New Y ork County convicted Black men of felony
drug offenses at a rate 23.5 times greater than white men, 40.8 times greater than
white people, and 130.1 times greater than white women. JA107. Even after reform
of the Rockefeller Drug Laws in 2009, Black people in Manhattan continued to be
convicted of felony drug offenses at a rate 25.2 times greater than white people.
JA109. Because the Exclusion is permanent, a person convicted of a drug possession
felony as an eighteen-year-old forty years ago is still disqualified from jury service

as a fifty-eight year-old today, even if the offense is no longer a felony. JA104.
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Order-maintenance policing programs have targeted Black people and
increased their relative risk of felony convictions compared to white people. JA109-
120. The NYPD’s stop-and-frisk program, found by a federal court to be
intentionally discriminatory, was specifically designed to target Black and Latino
men, to “instill fear in them, every time they leave their home.” JA113-116. The
NYPD’s Gang Database, which lists more than 34,000 people (ninety-nine percent
Black and Latino), has resulted in “intensive surveillance, police harassment,
overcharging, increased bail, and prejudicial treatment in court.” JA118-120. And
together with “Broken Windows” policing, these programs generated millions of
sub-felony contacts in Manhattan targeting Black residents, marking them with
stops, arrests, fines, warrants, and misdemeanors. JA109-113. These programs
inflated the rap sheets of Black New Yorkers as well as prosecutors’ charging
decisions and plea-bargaining leverage, thus increasing Black New Yorkers’
vulnerability to felony arrests and convictions. JA109-111.

At the same time, white New Yorkers have not been similarly targeted by law
enforcement for stops, arrests, misdemeanors, or felonies. JA106-109, 112-116, 118-
120. And even when white New Yorkers have engaged in felonious conduct, they
have not suffered the same consequences as similarly situated Black New Yorkers.

See, e.g., JA96-97, 106-107, 112-113, 121-122, 135-136.

III. The Exclusion Is Founded on Stereotypes Rooted in Racial
Discrimination and Does Not Serve an Interest in Juror Probity.
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The claim that people with felony conviction histories lack probity relies upon
unsupported racial stereotypes. JA92-93, 96-97, 127. Those stereotypes are rooted
in the longstanding over-policing of Black New Y orkers, the under-policing of white
New Yorkers, and the corresponding persistent underrepresentation of Black people
and overrepresentation of white people on New York State juries, including
Manbhattan juries. JA91, 96-97, 99-100, 107-108, 114-117, 127-128.

People with past felony convictions possess as much probity as any other
category of prospective jurors in New York. JA127-128. Plaintiff Mr. Justin 1s a
prime example. He is licensed to practice law in New York, but excluded from jury
service due to a 17-year-old drug possession offense that has since been reclassified
as a misdemeanor. JA135-137. Meanwhile, white people around him who engaged
in identical conduct remain jury-eligible despite having no more probity than Mr.
Justin—and perhaps much less. JA135-136. As it stands, people who commit
dishonesty-based non-felony offenses are still eligible for jury duty, as are disbarred
lawyers, mendacious police officers, and corrupt elected officials who have avoided
criminal consequences. JA128-130. Allowing these classes into the jury pool admits
the sufficiency of voir dire to protect any interest in “juror probity.” Id. And the
sufficiency of voir dire shows the Exclusion to be superfluous and a pretext for

reducing the number of Black prospective jurors. JA92-93.

IV. The Process for Restoring Jury Eligibility Is Illusory.
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The only path to restoring jury eligibility—obtaining a Certificate of Relief
from Disabilities or a Certificate of Good Conduct—is so burdensome, intrusive,
and subject to standardless discretion that, as a practical matter, it is available to only
a vanishingly small number of New Yorkers with felony convictions. JA122-127.
Whether a person must apply for a certificate from their sentencing court or the
Department of Corrections and Community Supervision (“DOCCS”) is often
confusing and depends on an individual’s offense level, previous conviction history,
and whether they are sentenced to state prison time. JA123. DOCCS publishes no
standards or timeline for evaluating applications. JA126. And the New York state
courts’ website on applying for a certificate expressly reflects a judicial norm of
requiring far more information from applicants than the application requests. JA124
(“Important! Even though the application does not ask for proof of rehabilitation,
you should attach any evidence you have”). Applications often languish without a
decision. /d.

All certificate applications are lengthy and complicated, but the applications
to DOCCS are especially onerous and intrusive. JA124-126. The agency requires
detailed residence and employment histories; information about the applicant’s
marital status, the names of all previous and current spouses and any recent
roommates; proof of income tax payments; proof of any public assistance benefits
received; multiple character references and a notarized signature. JA125. DOCCS

then assigns a parole officer to conduct an interview and home visit and suggests
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that applicants provide letters of support from teachers, supervisors, counselors,
parole officers, and clergy. JA125-126.

Neither the courts’ nor DOCCS’s public materials even mention that a
certificate restores jury eligibility. JA123.

The vast majority of New Yorkers with felony convictions will never receive
a certificate and will remain permanently excluded from jury service. JA124, 127.
In 2021, CSS—one of only five organizations in New York City that DOCCS
identifies as familiar with the certificate process—assisted 40 individuals with
Certificate applications. JA126, 140. By comparison, there were more than 4,000
felony convictions in state courts in New York City that same year and 1,763 in
Manhattan alone. JA140.

STANDARD OF REVIEW

This Court “review([s] de novo a district court’s dismissal of a complaint for
lack of standing and for failure to state a claim.” Selevan v. New York Thruway Auth.,
584 F.3d 82, 88 (2d Cir. 2009) (internal citations omitted). In so doing, the Court
must “accept[] as true all factual allegations in the complaint and draw[] all
reasonable inferences in the plaintiff’s favor.” Cornelio v. Connecticut, 32 F.4th 160,
168 (2d Cir. 2022) (citation omitted). “[A] complaint will survive a motion to
dismiss under Rule 12(b)(6) if it alleges facts that, taken as true, establish plausible
grounds to sustain a plaintiff’s claim for relief.” Id. (citation omitted). Where

standing is in dispute, the court may look “to evidence outside the pleadings, such
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as affidavits.” Tandon v. Captain’s Cove Marina of Bridgeport, Inc., 752 F.3d 239,

243 (2d Cir. 2014) (citations omitted).

SUMMARY OF ARGUMENT

L.

Plaintiffs’ First Amended Complaint states a claim that the categorical and
indefinite exclusion of people with past felony convictions violates the Equal
Protection Clause. The District Court correctly identified the governing legal
framework—the three-part burden-shifting test of Castaneda v. Partida—and
acknowledged that Plaintiffs satisfy the first two prongs: Black people are an
identifiable group and are substantially underrepresented in the Manhattan jury pool.
But the District Court erred in finding that Plaintiffs failed the third prong, which
asks whether the challenged jury selection procedure is not racially neutral or is
susceptible of abuse.

This Court’s decision in Alston v. Manson compels the opposite conclusion.
There, this Court held that a facially neutral jury selection scheme satisfies the third
Castaneda prong when its “ineluctable effect” is to reduce the proportion of Black
citizens in the jury pool. The Alston scheme—a town quota system whose racially
disproportionate impact flowed from residential segregation caused by private and
governmental discrimination in housing—is not meaningfully distinguishable from

the Exclusion. Both are facially neutral. Both apply criteria durably associated with
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race due to the conduct of third-party actors. And both result in the substantial
underrepresentation of Black people in the relevant jury pool.

The District Court distinguished Alston on three grounds, none of which
withstands scrutiny. First, the District Court posited that the involvement of “third-
party actors” (police and prosecutors) in producing the Exclusion’s racial effect sets
this case apart. But in A/ston, residential racial segregation was implicitly the product
of third-party conduct, for example, local governments, private lenders, and real
estate agents. Nonetheless, this Court affirmed the finding that the “ineluctable
effect” of the challenged scheme was “not racially neutral.” Second, the District
Court characterized the Exclusion’s racially disproportionate effect as “variable”
rather than ineluctable—but A/lston did not and could not possibly require static
uniformity in racial disparities. Third, the District Court reasoned that the
Exclusion’s effect is not ineluctable because individuals can avoid it “by simply
abiding by the law”—but this reasoning ignores Plaintiffs’ well-pleaded allegations
that Black New Yorkers are not disproportionately convicted because they
disproportionately break the law, but because they are disproportionately targeted,
stopped, arrested, and prosecuted while similarly situated white New Yorkers are
not. Decades of stop-and-frisk, “broken windows” policing, and other discriminatory
enforcement programs have demonstrably inflated the felony conviction rates of

Black New Yorkers. That disparity cannot be avoided by “abiding by the law” any

18



Case: 26-665, 06/29/2026, DktEntry: 28.1, Page 27 of 66

more than Connecticut’s Black residents could have moved to small towns to thwart
the Alston quota scheme.

Because Plaintiffs have pleaded a prima facie case under Castaneda, the
burden shifts to the State to rebut the presumption of intentional discrimination. But
that burden of rebuttal may only be satisfied with evidence in the record. At this
stage, the record consists only of Plaintiffs’ allegations, which negate Defendant’s
sole proffered justification: that the Exclusion serves the State’s interest in juror
probity.

The District Court’s acceptance of Defendant’s bare assertion as sufficient to
rebut Plaintiffs’ prima facie case at the pleading stage was legal error in two
independent respects. First, under this Court’s precedents in discrimination cases, a
defendant’s proffered race-neutral justification cannot be evaluated—much less
credited as dispositive—on a motion to dismiss. Second, the District Court failed to
accept Plaintiffs’ extensive and specific allegations as true. Plaintiffs alleged both
that the probity rationale rests on racial stereotypes and that people with felony
convictions possess as much probity as any other class of prospective jurors.
Plaintiffs also alleged that voir dire is a superior method of screening for probity
concerns, as demonstrated by its sufficiency for prospective jurors who have
committed acts of dishonesty but have avoided felony convictions. Plaintiffs further
pled historical evidence that raises a plausible inference that the Exclusion was

enacted to reduce the number of Black people in New York jury pools. By crediting
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Defendant’s unsupported assertion over these well-pleaded facts, the District Court
effectively nullified the heightened scrutiny that intentional racial discrimination in
jury selection demands.

IL.

Mr. Justin has standing to bring a Sixth Amendment Fair-Cross-Section claim
against the Exclusion. His injuries—disqualification from jury service and the
stigma of being branded unfit for civic participation—are concrete, traceable to the
Exclusion, and redressable by an injunction. But the District Court erroneously
conflated the standing inquiry with a merits determination in finding that Mr. Justin
lacked standing. The District Court held that Mr. Justin lacked a “legally protected
interest,” asserting that the Sixth Amendment only protects the rights of “the
accused.” But whether the Sixth Amendment ultimately protects Mr. Justin’s rights
i1s a question on the merits, not a threshold question of standing. In evaluating
standing, courts must assume the plaintiff’s legal theory is correct unless frivolous.
And Mr. Justin’s claim that an excluded juror has cognizable interests under the
Sixth Amendment’s Fair-Cross-Section guarantee is colorable. The Second Circuit
has left open the question of whether people other than criminal defendants have
rights under the Sixth Amendment. And Supreme Court precedent establishes that
the Sixth Amendment’s jury trial guarantee protects “societal interests” larger than

the rights of individual criminal defendants.
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Even if Mr. Justin’s claim is understood as asserting the rights of criminal
defendants, he satisfies the requirements for third-party standing under Powers v.
Ohio. Mr. Justin has suffered cognizable injury-in-fact. As an excluded juror, Mr.
Justin and criminal defendants share the common interest the Supreme Court
recognized in Powers itself—eliminating racial discrimination in jury selection. And
finally, the barriers facing criminal defendants in New York State courts seeking to
mount the kind of systemic, resource-intensive, jury-pool-level challenge at issue

here constitute a sufficient “hindrance” to warrant third-party standing.

ARGUMENT

I. PLAINTIFFS HAVE STATED A CLAIM THAT THE EXCLUSION
VIOLATES THE EQUAL PROTECTION CLAUSE.

A.  The Castaneda Test Applies to Plaintiffs’ Claim and It is
Undisputed that Plaintiffs’ Allegations Satisfy The First Two
Prongs of that Test.

The Equal Protection Clause of the Fourteenth Amendment prohibits
intentional racial discrimination in the construction of a jury pool. In Castaneda v.
Partida, the Supreme Court provided a three-part framework to determine whether
a facially race-neutral jury selection procedure constitutes intentional
discrimination. See Alston v. Manson, 791 F.2d 255, 257 (2d Cir. 1986) (citing
Castaneda v. Partida, 430 U.S. 482, 494-95 (1977)), cert. denied, 479 U.S. 1084
(1987); accord JA157-158. Under that framework, a plaintiff can state a prima facie
case of intentional discrimination in a jury selection procedure by establishing that
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(1) they are a member of a ‘“cognizable group”; (2) the group is subject to
“substantial underrepresentation” in the jury pool; and (3) the “selection procedure
is not racially neutral.” Id.; accord JA157-158. Plaintiffs satisfy all three prongs of
the Castaneda test. Before the District Court, it was undisputed that Plaintiffs’
allegations satisfy the first two prongs, i.e., Black people are a cognizable group and
are substantially underrepresented in the Manhattan jury pool. JA158-159. The “crux
of the parties’ debate” is whether Plaintiffs’ well-pleaded allegations satisfy the final

prong of the framework. JA159. They do.

B.  Plaintiffs Have Satisfied the Third Castaneda Prong by Pleading
Facts Sufficient to Demonstrate that the Ineluctable Effect of the
Exclusion is Not Racially Neutral.

Under the third Castaneda prong, a jury selection scheme is “not racially
neutral” when its “ineluctable effect” is “to reduce the number of potential jurors”
of a specific race in the jury pool. Alston, 791 F.2d at 257. This Court’s decision in
Alston is on point. Just as Alston held that Connecticut’s facially neutral jury
selection scheme was “not racially neutral” because its “ineluctable effect” was to
reduce the number of Black people from the jury pool, id., the Exclusion’s
ineluctable effect is also the significant, persistent, and disproportionate reduction of
Black people from the Manhattan jury pool.

In Alston, petitioners challenged a Connecticut law under which each town
“furnishe[d] a number of prospective jurors” to the jury array under a quota system.

Id. at 256. The law “d[id] not fix the quota of jurors in proportion to the size of the
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town’s population,” causing small town residents to be overrepresented in county
jury pools compared to residents of cities. Alston v. Lopes, 621 F. Supp. 992, 995
(D. Conn. 1985), aff’d sub nom. Alston v. Manson, 791 F.2d 255. The Alston
petitioners brought an Equal Protection challenge against the scheme and
“demonstrated a correlation between the size of an individual town’s population and
the proportionate size of its Black community.” 621 F. Supp. at 995. Namely, “in
smaller towns, the Black population ma[de] up a smaller percentage of the town’s
population than in larger towns where the percentage of the Black population is
proportionately higher.” Id. The petitioners alleged that as a result, Black people
were “underrepresented on jury arrays since the statute causes an overrepresentation
of smaller towns on the jury array with proportionately smaller Black populations
than those of larger towns and cities.” Id. The Alston district court held that the
petitioners successfully established a prima facie case of intentional discrimination
in violation of the Fourteenth Amendment under Castaneda. Id. at 996-97.

The Alston district court ruled that the petitioners satisfied the third Castaneda
prong because Connecticut’s jury selection scheme operated to exclude Black people
from the jury pool. Id. at 996. The Alston district court found that because the
petitioners demonstrated that “the percentage of the Black population is
proportionately higher” in large towns and the quota system underrepresented
prospective jurors from large towns, the scheme was not racially neutral. Id. at 995-

96. This Court affirmed, holding that “[t]he ineluctable effect of the statutory scheme
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was to reduce the number of potential jurors drawn from large towns . . . where it is
undisputed that a larger proportion of blacks resided.” Alston, 791 F.2d at 257.
Here, the Exclusion similarly “mandates the exclusion” of Black people
from jury pools. See Alston, 621 F. Supp at 996. Both the town quota system in
Alston and the Exclusion are facially race-neutral yet apply selection criteria that
are durably associated with race. In Alston, the “strict” quota system gave effect to
the disproportionate concentration of Black people in Connecticut cities as opposed
to small towns in the jury array with no opportunity for discretion by jury
commissioners. Alston, 791 F.2d at 256. The Exclusion gives similarly strict effect
to the disproportionate concentration of Black people in the population with felony
convictions by directly, disproportionately reducing their numbers in the jury pool.
The disparities in both populations are the product of systemic racial
discrimination. In Alston, the concentration of Black people in Connecticut cities is
not an organic condition, but rather the product of such phenomena as exclusionary

zoning, steering, redlining, racial covenants, and private bias among home sellers.

I See, e.g., Conn. Gen. Stat. Ann. § 47-12b (a Connecticut statute enacted in 2021
which voided racial covenants in deeds); House Majority Leader Jason Rojas, Joint
Committee of Judiciary Public Hearing Testimony In Support of House Bill 6665,
CONN.

HOUSE OF REPRESENTATIVES, https://www.cga.ct.gov/2021/juddata/TMY/2021 HB-
06665-R000331-Rojas,%20Jason,%20House%20Majority%20Leader-
CT%20House%?200f%20Representatives-TMY.PDF (last visited June 26, 2026);
CHRO Testimony Regarding: HB 6665 — AAC the Removal of Restrictive Covenants
Based on Race and Elimination of the Race Designation on Marriage Licenses,

CoNN. COMM’N ON HUMAN RTS. AND OPPORTUNITIES (Mar. 31, 2021),
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And in New York, longstanding and pervasive racially biased policing and
prosecutorial practices have meant that for decades before the Exclusion was enacted
“and at all times since, Black people have been disproportionately convicted of
felonies compared to all other racial groups in New York State,” including in New
York County. JA97-98; see JA104-106, 120-122. And, with greater detail than
required in Alston, Plaintiffs have alleged that the statistical effect on the jury pool
of disqualifying individuals with felony convictions—who have been
disproportionately Black individuals at all times for nearly two centuries—is
“ineluctable” and, therefore, not racially neutral. JA96-102.

Thus, this case does not meaningfully differ from A/ston. Given the durable
racial disparities in the population of individuals living in large towns in
Connecticut and the population of individuals with felony convictions in New
York, the challenged facially neutral schemes in both Alston and here are, in fact,
not racially neutral. These allegations and reasonable inferences drawn from them

in Plaintiffs’ favor must be assumed true at the motion to dismiss stage.

https://www.cga.ct.gov/2021/juddata/TMY/2021HB-06665-R000331-CHRO-
TMY.PDF (last visited June 26, 2026); Mia Jackson, New Haven, CT. Mapping
Inequality: Redlining in New Deal America, UNIV. OF RICHMOND,

https://dsl.richmond.edu/panorama/redlining/map/CT/NewHaven/context#loc=12/4

1.3032/-72.9226 (last visited June 26, 2026).
25



Case: 26-665, 06/29/2026, DktEntry: 28.1, Page 34 of 66

The District Court found that the Exclusion’s effects are “not ineluctable” by
attempting to distinguish Alston, JA160-162, but each of these attempts only

underscores the parallels between that case and this one.

1. The role of third-party actors in producing the racial effect of
the Exclusion parallels the role of third-party actors in Alston.

The District Court attempted to distinguish this case from Alston by stating
that the Exclusion’s impact is “the product of the actions of third-party actors,
namely, police and prosecutors.” JA161. But in Alston, the racial residential patterns
that gave the town quota scheme its not-racially-neutral effect, see Alston, 621 F.
Supp. at 995 (citing census data), was implicitly the product of discrimination by
third parties—local governments and private actors—that affected housing decisions
across Connecticut (e.g., racially restrictive covenants, redlining, exclusionary
zoning, steering by real estate agents), see supra at 24-25, n.1. There is no plausible
inference—from Alston or otherwise—that Black people were concentrated in
Connecticut cities as opposed to smaller towns by nature or random chance.

Notwithstanding the influence of third-party actors in determining where
individuals of different racial groups reside in Connecticut, the district court in
Alston ruled—and this Court affirmed—that the petitioners satisfied the third
Castaneda prong. Alston, 621 F. Supp. at 996; see Alston, 791 F.2d at 256-57.
Importantly, the Second Circuit did not demand that racial disparity flow from the

statute in isolation; it demanded that the statute’s effect be “ineluctable” given the
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actual circumstances of its operation. Alston, 791 F.2d at 257. In both Alston and
here, the jury selection scheme at issue gives direct effect to racial disparities that
result from the discrimination of third-party actors without any discretion given to
the jury commissioner. Just as Alston’s town quota system was “strict[ly]” applied,
791 F.2d at 256, the Exclusion requires the automatic disqualification of a
prospective juror with any prior felony conviction.

Plainly, whether the impact of a facially neutral jury selection scheme is “the
product of the actions of third-party actors” is no impediment to finding that a
challenged jury selection scheme is “not racially neutral” within the meaning of
Castaneda or Alston. This makes sense. State action may not evade Equal
Protection scrutiny by “giv[ing] effect to private biases” or the biases of local
officials. United States v. City of Yonkers, 96 F.3d 600, 619 (2d Cir. 1996). Here,
Plaintiffs have alleged not only that the racial disparities at issue are the result of
official, intentional racial discrimination in policing and prosecution, JA102-122,
but that the Legislature and Governor have been aware of that discrimination and
its effects when the challenged law was adopted and throughout the years it has

been maintained since. JA96-98.

2. The effect of the schemes in A/ston and in this case on the racial
composition of the jury pool are at least equally variable.

The District Court posited this case could be distinguished from Alston

because the Exclusion’s impact is “necessarily variable” and therefore not
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ineluctable, JA161, but this too misunderstands Alston. The Alston court held that
the “ineluctable effect of the statutory scheme was to reduce the number of potential
jurors drawn from large towns” with indisputably larger proportions of Black
residents. Alston, 791 F.2d at 257. But the population and rates of residential racial
segregation in Connecticut undoubtedly varied by municipality and changed over
time. People of different racial groups moved in and out, were born, and died at
different rates in different towns and cities. The pace of residential racial integration
was necessarily variable as was the corresponding effect of residential patterns on
Connecticut jury pools. But Alston did not require uniform statistical precision in
racial disparities over time to find ineluctable racial effects. Instead, A/ston instructs
that such variability does not preclude a finding that a challenged jury selection
scheme is not racially neutral under the third Castaneda prong.

Here, the direct impact of the Exclusion is the “persistent and substantial
underrepresentation of Black people in the state court jury pool.” JA93; see JA99-
102. That the precise extent of that impact could vary year-over-year does not negate
its significance nor its ineluctability. As Plaintiffs alleged, at all times since the
Exclusion was enacted, Black people in New York State, and in Manhattan
specifically, have experienced disproportionate felony convictions due to persistent,
racially selective law enforcement practices. JA96-98, 102-122, 161. At the same
time, white New Yorkers have benefitted from discrimination by avoiding scrutiny

or receiving more lenient treatment for conduct that resulted in felony convictions

28



Case: 26-665, 06/29/2026, DktEntry: 28.1, Page 37 of 66

for Black New Yorkers. See, e.g., JA106-107, 135-136. Notwithstanding minor
variability in the precise scale of racial discrimination over time, Alsfon confirms,
rather than repudiates, the fact that the Exclusion’s effect is ineluctable.

Failing to accept Plaintiffs’ allegations, the District Court asserts that the
Exclusion’s effects may not be ineluctable because police and prosecutorial conduct
could hypothetically change from longstanding discriminatory patterns, which
would alter “the rate at which Black and non-Black individuals are arrested” and
thus change “the effect of the statute.” JA161. By the same logic, one might
hypothesize that the entire population of Connecticut could have relocated overnight
to achieve racial integration—thereby defeating the discriminatory effects of the
statutory scheme at issue in Alston. But the Exclusion’s indefinite disqualification of
all people with any prior felony conviction—even decades-old offenses since
reclassified as misdemeanors—means that the effects of past decades of racially
selective law enforcement will persist far into the future, even if discriminatory
practices were to cease immediately. See JA91, 96-98, 104. Such a change would
also mark so profound a departure from historical and recent law enforcement
practice as to be an unreasonable inference from Plaintiffs’ allegations. See JA96-
98, 102-122. Courts are “‘not required to exhibit a naiveté from which ordinary
citizens are free.”” Mullin v. Doe, 609 U.S. ---, 2026 WL 1825840 at *20 (June 25,
2026) (Jackson, J., dissenting) (quoting Dep’t of Commerce v. New York, 588 U.S.

752, 785 (2019)).
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3. The District Court’s reasoning that Black New Yorkers could
avoid the Exclusion “by simply abiding by the law” both
misapplies Alston and fails to credit Plaintiffs’ allegations.

The District Court’s conclusion that “[1]t cannot be said that the impact of
Section 510(3) is ineluctable when an individual can avoid its application by
simply abiding by the law,” JA162, ignores Plaintiffs’ extensive allegations of
persistent racially discriminatory law enforcement and also misapplies A/ston.

Although the District Court gestured towards accepting that police and
prosecutors have engaged in selective enforcement against Black people, JA162-
163, its reasoning shows that it either ignored or failed to credit material
allegations. As Plaintiffs allege, racial disparities in felony conviction rates turn on
policing and prosecutorial practices that consistently over-police Black people
while disproportionately showing leniency to white people. JA109-120. Black
people cannot avoid the Exclusion “by simply abiding by the law,” JA162, because
their risk of felony conviction is artificially inflated by discriminatory order-
maintenance policing programs as well as sub-felony enforcement strategies such
as the “Broken Windows” enforcement initiative against so-called “quality of life”
offenses. JA109-120. As Plaintiffs allege, these programs inflate rap sheets and
thus distort charging and plea decisions in ways that increased the likelihood that
Black people will incur felony convictions. JA109-111. At the same time, their
white counterparts received forbearance from law enforcement, faced no sub-

felony targeting and no concomitant increase in their risk of felony convictions.
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See, e.g., JA92, 106-107, 112-113. The District Court’s suggestion that Black New
Yorkers can “simply abid[e] by the law” to avoid the Exclusion thus ignores
Plaintiffs’ well-pleaded allegations. So too does its implicit presumption that white
New Yorkers’ lower felony conviction rates reflect law-abiding conduct rather than
under-policing.

Furthermore, the District Court ignored Plaintiffs’ allegations that white
people in Manhattan commit felonies at similar rates to Black people but are not
arrested and prosecuted for those felonies at similar rates. See, e.g., JA105-109, 121,
135-136. The result is that for the same conduct, white New Yorkers
disproportionately remain in the jury pool while over-policed Black New Y orkers
are excluded—perpetuating a vicious cycle of white overrepresentation and Black
underrepresentation on juries that disadvantages Black criminal defendants at trial
and further increases the disparity in felony convictions. JA91, 99-102, 131-132.
This injustice is compounded in Mr. Justin’s case. His disqualifying offense has
since been reclassified as a misdemeanor following the State Legislature’s reforms
to the racially biased Rockefeller Drug Laws. JA135.

The District Court’s implicit assumption of race-neutral law enforcement
practices contradicts Plaintiffs’ core allegations and fails to take their well-pleaded
facts as true. Plaintiffs have alleged that law enforcement practices are not race-
neutral, JA96-98, 102-122, and in ignoring those allegations, the District Court failed

to apply the correct motion to dismiss standard, see Sherman v. Abengoa, S.A., 156
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F.4th 152, 164-65 (2d Cir. 2025) (reversing the district court’s dismissal of the
plaintiffs’ claims where it “disregarded” and “decline[d] to assume the truth of” their
factual allegations) (internal citations and quotations omitted). Moreover, the
District Court’s assumption is incompatible with the facts and holding of Alston.
Decades of gross racial disparities in policing and prosecution in New York cannot
be undone any more easily than residential racial segregation in Connecticut. The
Alston court did not allow the theoretical possibility that residential integration in
Connecticut might increase to defeat a finding of ineluctable racial effect. Applying
the District Court’s flawed logic would have resulted in a holding against the Alston
petitioners. Similarly, the Exclusion’s ineluctable effect is not undermined by the
nominal availability of a certificate, which depends on the standardless discretion of
the relevant authority and requires navigating an invasive and burdensome process.
JA122-127. For these reasons, the District Court’s suggestion that the Exclusion is

not “ineluctable when an individual can avoid its application” is error.

C. The District Court Erred in Crediting Defendant’s Unsupported
Rationale for the Exclusion and Ignoring Plaintiffs’ Well-Pleaded
Allegations Negating that Rationale.

Once the party challenging the constitutionality of a jury selection process “has
made out a prima facie case of discriminatory purpose, [] the burden then shifts to

the State to rebut that case.” Castaneda, 430 U.S. at 495. Because Plaintiffs satisfy

32



Case: 26-665, 06/29/2026, DktEntry: 28.1, Page 41 of 66

the Castaneda test and there is no evidence in the record to rebut Plaintiffs’ prima
facie case, the District Court erred in granting Defendant’s motion to dismiss.

To satisfy its burden, Defendant must rely on evidence before the court to
rebut the Plaintiffs’ prima facie case of intentional discrimination. As explained in
Castaneda, “discriminatory intent can be rebutted only with evidence in the record.”
Id. at 500 (emphasis added). Therefore it is “the State’s burden to supply such
evidence, once [Plaintiffs] established [their] prima facie case.” Id. But at the motion
to dismiss stage, the only record is Plaintiffs’ well-pleaded allegations, which here
negate Defendant’s only proffered rationale for the Exclusion. JA127-135. Yet, the
District Court ignored those allegations and instead credited Defendant’s
unsupported assertion that the Exclusion serves “the state’s legitimate interest in
upholding the probity of its juries” as sufficient to rebut Plaintiffs’ prima facie case.
JA168. Reversal is required for two independent reasons. First, the District Court
ignored the standard applicable to motions to dismiss and misapplied Castaneda’s
evidence requirement. And second, the complaint negated Defendant’s purported

rationale for the Exclusion.

1. Dismissal is inappropriate because Plaintiffs’ factual allegations
must be accepted as true and no evidence in the record supports
Defendant’s rebuttal.

In cases involving race-discrimination claims adjudicated through a burden

shifting framework, this Court has repeatedly found that evaluating a defendant’s

rebuttal “is not properly decided on a motion to dismiss for failure to state a claim.”
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Brown v. Daikin Am. Inc., 756 F.3d 219, 230-31 (2d Cir. 2014). “That there may be
other explanations for the defendants’ . . . decisions does not render [a plaintiff’s]
allegations of discrimination inadequate as a matter of law.” Id. at 230; see also Vega
v. Hempstead Union Free Sch. Dist., 801 F.3d 72, 88 (2d Cir. 2015) (holding that
“for a § 1983 discrimination claim to survive . . . a motion to dismiss, a plaintiff must
plausibly allege a claim under the same standards applicable to [the burden-shifting
inquiry of] a Title VII claim”). The District Court failed to apply this principle and
instead accepted Defendant’s bare assertion of a race-neutral justification for the
Exclusion as sufficient to defeat Plaintiffs’ prima facie case of intentional
discrimination. JA168, 171. But uncritically accepting Defendant’s asserted
justification is inappropriate when there are no facts in the record to support it.

Castaneda’s requirement that the defendant “dispel the inference of
intentional discrimination” by pointing to evidence in the record also prohibits
dismissal because Plaintiffs have sufficiently pled a prima facie case. See 430 U.S.
at 498-99. Here, the District Court ignored Castaneda’s evidentiary requirement and
instead credited Defendant’s justification for the Exclusion as serving “the state’s
legitimate interest in upholding the probity of its juries.” JA168. But in doing so, the
District Court effectively nullified Castaneda’s framework and replaced it with an
irrebuttable presumption against a finding of improper purpose.

Castaneda’s framework ensures that intentional racial discrimination plays no

part in jury selection processes, consistent with the Fourteenth Amendment.
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Therefore, under Castaneda, a prima facie case of intentional discrimination “is
subject to rebuttal evidence either that discriminatory purpose was not involved or
that such purpose did not have a determinative effect.” Duren v. Missouri, 439 U.S.
357,368 n.26 (1979) (citing Castaneda, 430 U.S. at 493-95). Likewise, to prevail in
an intentional discrimination case, “[t]he plaintiff need not show, however, that a
government decisionmaker was motivated solely, primarily, or even predominantly
by concerns that were racial.” City of Yonkers, 96 F.3d at 611. “Rather, the plaintiff
need begin only by showing that race was a motivating factor.” Id. at 612 (citation
and quotations omitted). By not requiring Defendant to support its rebuttal with
evidence, the District Court failed to scrutinize the Exclusion with the rigor required
by Castaneda and Yonkers.

In this case, Defendant did not offer any evidence that “discriminatory
purpose was not involved.” Rather, Defendant simply asserted an interest in juror
probity that the Exclusion allegedly serves. See JA168. But even if the Exclusion
does serve Defendant’s interest in juror probity—and Plaintiffs have pled extensive,
specific allegations that it does not, see, e.g., JA127-135—the record does not
contain evidence to show that a discriminatory purpose was not also involved in the
enactment or maintenance of the Exclusion. Therefore, even if Defendant could
establish a connection between the State’s interest in juror probity and the Exclusion,
dismissal would still be inappropriate because the record would not support a

conclusion that discriminatory purpose was not a motivating factor at all.
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Cases that have upheld criminal record-based exclusions on jury service in
other jurisdictions cannot justify dismissal here without a factual inquiry. That a
particular state interest could support some jury selection scheme does not mean it
necessarily does in every specific case, particularly where the scheme shows indicia
of racial discrimination. And Plaintiffs’ as-applied challenge to the Exclusion
through the Castaneda framework does not “speculate about ‘hypothetical’ or
‘imaginary’ cases” in which a scrupulously race-neutral law enforcement system
arrests and prosecutes New Yorkers for felonies in a non-discriminatory way.
Washington State Grange v. Washington State Republican Party, 552 U.S. 442, 450
(2008) (citation omitted). Instead, similar to Alston, Plaintiffs’ as-applied challenge
to the Exclusion looks at whether the Exclusion has been “implemented in a manner
consistent with the Constitution.” /d. at 451 (emphasis added).

For example, in Alston, this Court did not determine that a jury quota system
that favored representation of small towns would a/ways violate the Fourteenth
Amendment. Rather, this Court held that because of the specific demographic facts
at issue there, a prima facie case of discrimination was established and the State
failed to rebut that showing. 791 F.2d at 257-59. There, the State was held to an
evidentiary burden and did not carry it, thus failing to rebut the prima facie case of
intentional discrimination. Alston, 621 F. Supp. at 997-98. Defendant faces the same
evidentiary burden in this case, but the District Court did not hold Defendant to that

burden. Instead, the District Court failed to credit Plaintiffs’ allegations and held as
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a matter of “established law” that Defendant’s unsupported justification suffices to
defeat Plaintiffs’ prima facie case. JA168.

Likewise, in Castaneda, after statistics supported a prima facie case of
discrimination in the selection of grand jurors, the State failed to introduce sufficient
evidence to rebut the statistical disparities. 430 U.S. at 496-99. The Court explained
that detailed testimony from the grand jury commissioners about the method they
used to select grand jurors would be necessary to investigate whether racial
discrimination played a role. /d. at 498-99. And importantly, the Court emphasized
that “a simple protestation from a commissioner that racial considerations played no
part in the selection” would not satisfy this evidentiary burden. /d. at 498 n.19.

Even in Rioux, where the intentional discrimination claim failed, this Court
determined that had the petitioner made a prima facie case, it would have been
rebutted by detailed testimonial evidence in the record regarding the computerized,
mathematical, and randomized process by which jurors were selected that insulated
the jury wheel from potential manipulation by state officials. United States v. Rioux,
97 F.3d 648, 659 (2d Cir. 1996). Without Castaneda’s evidentiary requirement,
officials could enforce intentionally discriminatory juror selection schemes as long

as they cite a legitimate state interest that the scheme might also hypothetically serve.
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2. Plaintiffs’ allegations negate the Defendant’s stated justification
and show it to be a pretext for discrimination.

Plaintiffs’ allegations directly negate Defendant’s rebuttal, which
independently makes dismissal inappropriate at this stage. Plaintiffs allege that
Defendant’s probity rationale rests on stereotypes and that people with criminal
convictions possess equivalent probity to all other jurors. JA127-128; JA137-139
(allegations supporting Mr. Justin’s probity). Plaintiffs’ allegations also show that
the superiority of voir dire as a method of screening jurors exposes the probity
rationale as pretext. JA128-130. And Plaintiffs further allege that the Exclusion was
specifically motivated, at least in part, by racial discrimination. JA96-98. The
District Court erred in refusing to credit these well-pled factual allegations.

Plaintiffs extensively plead that the Exclusion does not serve the State’s
legitimate interest in juror probity but rather is a pretext for discrimination that
disserves the interests of justice. JA92-93, 127-135. This includes Plaintiffs’
allegations that Defendant’s proffered probity rationale rests on stereotypes, not
evidence—and is doubly suspect given that the “conviction” predicate itself reflects
racially targeted enforcement rather than individual culpability. JA127. Mr. Justin’s
facts are particularly relevant here because the offense he was convicted of is now
classified as a misdemeanor. JA135. Plaintiffs pled specific facts about the probity
of this plaintiff and putative class representative—his bar admission, public service,

and civic engagement. JA137-139. Yet Mr. Justin, an officer of the court, remains
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excluded from jury service while his white neighbors who engaged in identical
conduct are not. JA135-138.

The District Court did not credit Plaintiffs’ allegations about the Exclusion’s
basis in racial stereotypes. JA92-93, 127-28. Nor did the District Court acknowledge
that these allegations are backed by an extensively pled history of racially targeted
law enforcement that is both based on racial stereotypes and perpetuates racial
stereotypes, see JA96-98, 102-122. Instead, the District Court improperly dismissed
these allegations as “little more than the policy opinions of individuals,” focusing on
allegations related to memoranda by state court judges and legislators addressing a
bill to repeal the Exclusion. JA176-77. Plaintiffs’ allegations would be sufficient
without reference to these memoranda, but the District Court also failed to recognize
that the allegations concerning the memoranda have factual content rooted in
experience with New York’s criminal law enforcement and judicial system, as well
as how people with prior felony convictions would perform as jurors. JA127, 131,
142-144. Taken together, Plaintiffs’ allegations support the plausible inference that
the Exclusion does not serve the State’s interest in juror probity and that the proffered
rationale is a pretext for discriminatory motive, at least in part.

Plaintiffs have also alleged that the superiority of voir dire as a juror screening
mechanism reveals the state’s juror probity rationale to be a pretext for reducing the
number of Black prospective jurors. JA128-130. The District Court ignored these

allegations and asserted without elaboration that “the practical issues with exploring
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the suitability of a convicted felon to serve on an individual basis during voir dire
are manifest.” JA178. To the contrary, attorneys already utilize the voir dire process
to determine whether prospective jurors have committed acts of dishonesty and
corruption far more indicative of a lack of probity than a decades-old drug possession
conviction. JA128-129. There is no basis to conclude that allowing Mr. Justin to go
through voir dire would “manifest” any “practical issues.” That voir dire would
increase the productivity of and public confidence in the state court system by
efficiently allowing more good prospective jurors to serve shows that the Exclusion
only persists to exclude a large population of qualified Black prospective jurors.
JA130-132. And Plaintiffs’ allegations also support the plausible inference that the
Certificate process is so discretionary, intrusive, burdensome, complex, and
potentially expensive that it is effectively illusory and cannot diminish the impacts
of the Exclusion. JA122-127.

Plaintiffs have also pled facts that support a plausible inference that the
Exclusion was adopted and maintained at least in part for racially discriminatory
motives. Plaintiffs allege that the Exclusion was “part of a pattern of criminal record-
based disqualifications from civil and political rights . . . to limit Black civic
participation by circumventing the protections of the Reconstruction Amendments
and civil rights laws.” JA97. And Plaintiffs further allege that the current statutory
Exclusion was enacted four years after New York implemented the racially targeted

Rockefeller Drug Laws, and in those intervening four years, state data show both a
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massive increase in the number of incarcerated people and that Black people
constituted over 50 percent of the prison population in New York State, yet less than
14 percent of the state’s total population. JA97-98, 107-109. Plaintiffs’ allegations
thus support the plausible inference “that the exclusion was enacted and has been
maintained at least in part for the purpose of reducing the number of Black people
in juror pools in the State of New York.” JA9S.

Out-of-circuit cases that have upheld exclusions on people convicted or
charged with a felony from jury service cannot justify dismissal in this case at the
motion to dismiss stage. First, as the District Court correctly held, the proper
standard for reviewing allegations that the Exclusion discriminates on the basis of
race i1s the Castaneda test. JA157-158. Therefore, cases that have upheld similar
exclusions under rational basis scrutiny without any allegations of racial
discrimination are inapposite. See, e.g., JA168-169 (citing United States v. Arce, 997
F.2d 1123, 1127 (5th Cir. 1993); United States v. Foxworth, 599 F.2d 1, 4 (1st Cir.
1979)). The District Court cited each of these cases even though neither contained
an allegation that the relevant statute discriminated on the basis of race. Id. Likewise,
the District Court improperly relied on United States v. Greene, where the defendant-

appellant only asserted that an exclusion had a disparate racial impact on the jury
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pool; therefore his case was also properly assessed under a rational basis standard.
JA169-170 (citing United States v. Greene, 995 F.2d 793, 795-96 (8th Cir. 1993)).2

And where schemes similar to the Exclusion were challenged as racially
discriminatory, the facts in the record could not support claims of racial
discrimination. In United States v. Barry, the Seventh Circuit affirmed the rejection
of an Equal Protection claim related to the challenged jury selection pool but noted
the defendant “ma[d]e no attempt to show a purposeful intent to discriminate against
African-Americans” and the challenged practice affected at most 3,100 Black
citizens a year in the entire state—resulting in a jury pool where 3.996% of
prospective jurors were Black compared to 4.1% of the otherwise eligible Black
population. 71 F.3d 1269, 1272 & n.4 (7th Cir. 1995). The District Court

nevertheless relied upon Barry, see JA169, even though the Exclusion challenged

2 The District Court cited only one case which states that an asserted state interest
alone can rebut a prima facie case of intentional discrimination—an unpublished
district court decision that made this point in dictum in the course of addressing
twenty-six claims in a capital habeas petition. See Hale v. Shoop, No. 1:18-CV-
504, 2021 WL 1215793, at *20 (N.D. Ohio Mar. 31, 2021) (finding that petitioner
did not establish a prima facie case of discriminatory intent) (cited at JA169, 176).
But Hale cited no authority for this proposition. /d. If the Hale court relied upon
Greene for that point, it was mistaken. Greene did not hold that the state’s
justification could overcome a prima facie case of intentional discrimination as a
matter of a law—instead, Greene held only that the appellant had not satisfied that
prima facie case and then applied rational basis review. 995 F.2d at 795-97. Further
distinguishing Hale, “a federal habeas petitioner, unlike the usual civil litigant,”
Hale, 2021 WL 1215793 at *115, is not entitled to the presumption that their
allegations are true or too reasonable inferences drawn in their favor, as Plaintiffs

are here.
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here affects a much greater proportion of citizens than that challenged in Barry.
Compare Barry, 71 F.3d at 1272, with JA101 (alleging the Exclusion affects
approximately 38,000 Black citizens or approximately 25% of New York County’s
otherwise jury service-eligible Black residents)

Plaintiffs’ allegations are also sufficient to negate the State’s probity rationale
because courts cannot weigh those allegations against Defendant’s proffered
justification at the motion to dismiss stage. See Lynch v. City of New York, 952 F.3d
67, 75 (2d Cir. 2020) (“[T]he court’s task is to assess the legal feasibility of the
complaint; it is not to assess the weight of the evidence that might be offered on
either side.”). Regardless, heightened scrutiny would apply because Plaintiffs allege
that the Exclusion discriminates on the basis of race, “which requires a direct rather
than approximate fit of means to ends.” Metro Broad., Inc. v. F.C.C., 497 U.S. 547,
620 (1990) (O’Connor, J., dissenting), overruled by Adarand Constructors, Inc. v.
Pena, 515 U.S. 200 (1995). In that case, the District Court would still have to credit
Plaintiffs’ allegations that the Exclusion is not adequately tailored to achieve the
stated purpose and that the Exclusion is a pretext for discrimination. JA127-135. It
did not.

And even if the court were limited to rational basis review, Plaintiffs’

allegations would serve to negate the probity justification and warrant reversal.’

3 The District Court wrongly concluded that by making an as-applied challenge,

Plaintiffs “implicitly concede” that “Section 510(3) was enacted as a measure to
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Courts applying rational basis scrutiny have struck down lifetime bans on individuals
with felony convictions, even absent allegations comparable to those extensively
alleged here. See, e.g., Barletta v. Rilling, 973 F. Supp. 2d 132, 138 (D. Conn. 2013)
(“To survive even rational basis review, the defendants and the State must do more
than suggest that some felons would be unsuitable for licensure.”); Furst v. New York
City Transit Authority, 631 F. Supp. 1331, 1338 (E.D.N.Y. 1986) (invalidating under
rational basis review categorical ban on employing people with felony convictions
where the city failed to “demonstrate some relationship between the commission of
a particular felony and the inability to adequately perform a particular job”); Chunn
v. State, 156 So. 3d 884, 886, 889 (Miss. 2015) (invalidating law categorically
banning individuals with felony convictions from serving as bail agents under
rational basis review because “the government’s purpose—lack of trust—may apply
to some felonies” but the inclusion of “many felonies that bear no relationship to

trustworthiness” “fail[ed] to account for . . . fitness” to serve as a bail agent).

protect the State’s legitimate interest in juror probity.” JA171. First, this conclusion
underscores the District Court’s failure to credit Plaintiffs’ factual allegations
showing that “The Exclusion Serves No Legitimate Purpose.” JA127-130; see also
JA130-135 (pleading allegations showing that “The Exclusion Disserves the
Interests of Justice”). Second, the difference between facial and as-applied
challenges “goes to the breadth of the remedy employed by the Court, not what must
be pleaded in a complaint.” Citizens United v. Fed. Election Comm ’'n, 558 U.S. 310,
331 (2010). Here, Plaintiffs only seek relief from the Exclusion in New York

County, not across New York State.
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The District Court erred in relying upon criminal and habeas cases decided on
developed records with distinguishable facts to disregard Plaintiffs’ extensive
allegations supporting the inference that the Exclusion does not serve an interest in
juror probity. The District Court’s citation to a law review article noting that “around
the year 1800, ‘felon exclusion from juries was likely the rule, rather than the
exception’” illustrates the problem. JA170 (citations omitted). “[1]t is revolting to
have no better reason for a rule of law than that so it was laid down in the time of
Henry IV” and “still more revolting if the grounds upon which it was laid down have
vanished long since, and the rule simply persists from blind imitation of the past.”
Bowers v. Hardwick, 478 U.S. 186, 199 (1986) (Blackmun, J., dissenting) (quoting
Oliver Wendell Holmes, The Path of the Law, 10 Harv. L. Rev. 457, 469 (1897)),
overruled by Lawrence v. Texas, 539 U.S. 558 (2003). This Court should reject the
District Court’s uncritical acceptance of stereotypes rooted in racial discrimination

in favor of properly crediting Plaintiffs’ well-pleaded allegations.

II. AS AN EXCLUDED JUROR, MR. JUSTIN HAS STANDING TO
BRING A SIXTH AMENDMENT FAIR-CROSS-SECTION CLAIM
AGAINST THE EXCLUSION.

Mr. Justin satisfies the requirements of Article III standing to bring a Sixth
Amendment Fair-Cross-Section claim against the Exclusion. He is injured by the
law that disqualifies him from jury service as well as the reputational harm of being
branded as unfit for jury service. These injuries are traceable to the Exclusion and

they can be remedied by an injunction against the law’s enforcement. In other words,
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Mr. Justin unquestionably has a “personal stake” in litigating this claim. See
TransUnion LLC v. Ramirez, 594 U.S. 413, 423 (2021) (“For there to be a case or
controversy under Article III, the plaintiff must have a “‘personal stake’” in the
case—in other words, standing.” (quoting Raines v. Byrd, 521 U.S. 811, 819
(1997))). Even if he lacks standing to bring the Sixth Amendment claim on his own
behalf, he can do so on behalf of criminal defendants under Powers v. Ohio, 499

U.S. 400 (1991).

A. Mr. Justin Has Article III Standing Because He Has Been
Prevented From Serving as a Juror Because of the Exclusion.

Mr. Justin satisfies the requirements of Article III standing to bring his Sixth
Amendment claim. To establish Article III standing, a plaintiff must allege they have
suffered a “(1) personal injury or threat of injury; (2) that . . . fairly can be traced to
the action challenged; and (3) . . . is likely to be redressed by the requested relief.”
Heldman on Behalf of T.H. v. Sobol, 962 F.2d 148, 154 (2d Cir. 1992). This injury
must be (a) concrete and particularized and (b) actual or imminent, not conjectural
or hypothetical. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560 (1992). This “is a low
threshold,” and the plaintiff “need not be capable of sustaining a valid cause of
action.” Ross v. Bank of Am. N.A. (USA), 524 F.3d 217, 222 (2d Cir. 2008) (quoting
Denney v. Deutsche Bank AG, 443 F.3d 253, 264 (2d Cir. 2006)). There is no dispute
that Mr. Justin satisfies the traceability and redressability requirements of Article I1I

standing. Defendant conceded this below. JA77, n.5. The District Court also
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necessarily found that these two elements of standing were met for Mr. Justin’s
Fourteenth Amendment claim. JA87. As to the injury-in-fact requirement, there is
also no dispute that Mr. Justin has suffered injuries due to the Exclusion. JA87-88.
As the District Court again correctly held on Mr. Justin’s Fourteenth Amendment
claim, disqualification from jury-service and reputational harm associated with “the
state . . . declaring them unfit for jury service” are “‘concrete injur[ies] sufficient to
confer standing.” JA87, n.14 (citations and internal quotation marks omitted).

The only dispute before this Court is whether exclusion from jury service and
the associated stigma are sufficient invasions of Mr. Justin’s “legally protected
interest[s,]” JA79-80, to confer standing to bring a Sixth Amendment claim. They
are. For the same reason they constitute injuries-in-fact for Mr. Justin’s Fourteenth
Amendment claim, they constitute injuries-in-fact for his Sixth Amendment claim.

An inquiry into standing is distinct from an inquiry into the merits of a
plaintiff’s claim and courts must assume the plaintiff’s legal theory is correct when
conducting the standing inquiry. “Standing is about who may access the courthouse,
not about the merits of the claims to be heard once inside.” Soule v. Conn. Ass’n of
Schs., 90 F.4th 34, 45 (2d Cir. 2023). Whether a plaintiff has standing “must
therefore be resolved irrespective of the merits of the substantive claims.” B.B. by
Rosenthal v. Hochul, 166 F.4th 259, 277-78 (2d Cir. 2026) (citation and internal
quotation marks omitted). To conduct the standing inquiry properly, “a court must

assume that the plaintiffs are correct on their legal theory.” Id. at 278 (citation and
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internal quotation marks omitted). And “[t]he court then may evaluate whether the
legal theory would allow the plaintiffs to obtain redress for a concrete injury that the
defendants caused.” Id. Therefore, in the present standing inquiry, the court must
assume that Plaintiffs are correct in their legal theory that Mr. Justin as an excluded
juror can bring a Fair-Cross-Section claim under the Sixth Amendment.

But the District Court did the opposite and erroneously denied Mr. Justin
standing by refusing to accept his non-frivolous interpretation of the Sixth
Amendment. District courts have subject matter jurisdiction to hear the merits of a
case “if ‘the right of the petitioners to recover under their complaint will be sustained
if the Constitution and laws of the United States are given one construction and will
be defeated if they are given another.’” Steel Co. v. Citizens for a Better Env’t, 523
U.S. 83, 89 (1998) (quoting Bell v. Hood, 327 U.S. 678, 685 (1946)). That a
plaintiff’s interpretation of their rights under the Constitution may be wrong will
only deny a court power to hear a case where “the claim ‘clearly appears to be
immaterial and made solely for the purpose of obtaining jurisdiction or where such
a claim 1s wholly insubstantial and frivolous.’” Stee/ Co., 523 U.S. at 89 (quoting
Bell, 327 U.S. at 682-83). Here, the District Court held that Mr. Justin, as an excluded
juror, lacked standing, and thus the District Court lacked subject matter jurisdiction,
because “the Sixth Amendment’s protections are only afforded to ‘the accused,”
and “[Mr.] Justin, who is not a criminal defendant, lacks a ‘legally protected interest’

necessary” to establish an injury in fact.” JA79-80.
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Mr. Justin’s claim that an excluded juror has rights under the Sixth
Amendment is hardly “frivolous” or “wholly insubstantial,” and the District Court
did not hold as much. Nor could it. The Sixth Amendment provides that “the accused
shall enjoy the right to a speedy and public trial, by an impartial jury of the State and
district wherein the crime shall have been committed.” Although the text refers to
“the accused,” the Supreme Court has long recognized that the Sixth Amendment
protects “societal interests” in the administration of justice beyond those of the
accused. See, e.g., Barker v. Wingo, 407 U.S. 514,519 (1972) (stating that the speedy
trial right differs from “the other rights enshrined in the Constitution for the
protection of the accused” because “there is a societal interest in providing a speedy
trial which exists separate from, and at times in opposition to, the interests of the
accused”); Singer v. United States, 380 U.S. 24, 26 (1965) (rejecting defendant’s
argument that because “the provisions relating to jury trial are for the protection of
the accused,” defendant can waive a jury trial “without the consent of the
Government”).

Even though styled as a right of the accused, the right to a trial by an impartial
jury constituted from a fair cross section of the community can encompass a
protection for the accused and the interests of other stakeholders in the fair
administration of justice. See Glasser v. United States, 315 U.S. 60, 86 (1942)
(recognizing “the proper functioning of the jury system, and, indeed, our democracy

itself, requires that the jury be a [body] truly representative of the community, and
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not the organ of any special group or class.”) superseded on other grounds by statute,
Bourjaily v. United States, 483 U.S. 171 (1987). The District Court’s analysis of the
Sixth Amendment does not account for those recognized societal interests.

No Supreme Court or Second Circuit cases have held that only criminal
defendants have rights or interests that are protected by the Sixth Amendment. To
the contrary, in Federal Defenders of New York, Inc. v. Federal Bureau of Prisons,
this Court recognized the question of the scope of who has rights under the Sixth
Amendment is “thorny” and left open the possibility that individuals other than
criminal defendants “have rights of their own under the Sixth Amendment.” 954
F.3d 118, 133-34 (2d Cir. 2020). The District Court attempted to distinguish this
case by stating “to the extent that the Second Circuit in Federal Defenders left open
any question outside the specific equitable context, it was only whether ‘criminal
defense attorneys’ are afforded rights under the Sixth Amendment.” JA81, n.9. But
Federal Defenders was not so limited. Instead, by affording that criminal defense
attorneys may have rights protected by the Sixth Amendment, Federal Defenders
left open the broader question of whether individuals other than the accused have
rights protected by the Sixth Amendment.

The Supreme Court cases cited by the District Court do not stand for the
proposition that the Sixth Amendment exclusively protects the rights of criminal
defendants. JA80-81. First, the Fair-Cross-Section cases cited by the District Court

(JA80) each uncontroversially note that criminal defendants have rights to “jury
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pools . . . reasonably representative of the community,” but none held that those
rights accrue only to criminal defendants. Duren v. Missouri, 439 U.S. 357, 359
(1979) (citation omitted); accord Taylor v. Louisiana, 419 U.S. 522, 537 (1975);
Berghuis v. Smith, 559 U.S. 314, 319 (2010). Second, the District Court cited a
footnote in Texas v. Cobb, 532 U.S. 162, 171 n.2. (2001), stating that “The Sixth
Amendment right to counsel is personal to the defendant.” JA80. But it does not
follow from this case concerning the right to counsel that the full scope of the Sixth
Amendment’s protections only accrue to criminal defendants. Whether other
individuals have rights under other Sixth Amendment protections, such as the Fair-
Cross-Section guarantee, was not squarely before the Court in that case.

Similarly, the District Court’s reliance on McKaskle v. Wiggins, 465 U.S. 168,
174-75 (1984) is misplaced. JA80-81. In McKaskle, the Court expressed that it was
the accused’s right to be “informed of the nature and cause of the accusation
... confront witnesses, and ...be accorded compulsory process for obtaining
witnesses in his favor.” McKaskle, 465 U.S. at 174 (internal quotations omitted).
This makes sense in context because the Court in that case addressed the right of
self-representation when there are conflicts between self-represented defendants and
their standby counsel. See Id. McKaskle did not state that all rights protected by the
Sixth Amendment are exclusive to criminal defendants. And unlike McKaskle, there
is no conflict between the interests of criminal defendants and prospective jurors in

this context.
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Finally, in United States v. Marion, the Court held that the Sixth Amendment’s
speedy trial protection attaches when a criminal defendant is indicted, and that the
Sixth Amendment does not grant putative defendants a right to a speedy
investigation of their alleged crimes. 404 U.S. 307, 313 (1971). The Marion Court
neither held nor implied that all rights protected by the Sixth Amendment only
extend to criminal defendants.

None of the cases cited by the District Court limit all the protections of the
Sixth Amendment only to criminal defendants. None make Mr. Justin’s Sixth
Amendment theory frivolous. Instead, the recognized “societal interests™ protected
by the Fair-Cross-Section guarantee provide a strong foundation for Mr. Justin’s
claim. Thus, the District Court erred in holding that Mr. Justin’s exclusion from jury
service and stigmatization were not legally protected interests sufficient to grant him

standing.

B.  Mr. Justin Has Third-Party Standing to Bring a Sixth
Amendment Fair-Cross-Section Claim.

Even if Mr. Justin is asserting the Fair-Cross-Section rights of criminal
defendants, he meets the requirements for third-party standing as a prospective juror
disqualified by the Exclusion. In Powers v. Ohio, the Supreme Court acknowledged
that “litigants [have the right] to bring actions on behalf of third parties” under
certain circumstances. 499 U.S. at 410-11. Those circumstances are when three

conditions are met: (1) they themselves have suffered an “injury in fact,” (2) they
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“have a close relation to the third party,” and (3) there exists “some hindrance to the
third party’s ability to protect his or her own interests.” Id. at 411; see also Caplin
& Drysdale, Chartered v. United States, 491 U.S. 617, 623 n.3 (1989) (granting an
attorney third party standing to assert a violation of a client’s Sixth Amendment
rights).

Mr. Justin satisfies each of these requirements. First, as discussed above, Mr.
Justin’s disqualification from jury service and reputational injuries are both
cognizable injuries-in-fact that flow directly from the Exclusion. See supra at 47.

Second, Mr. Justin satisfies the “close relationship” prong because, as the
Supreme Court recognized in Powers, “[b]oth the excluded juror and the criminal
defendant have a common interest in eliminating racial discrimination from the
courtroom.” Powers, 499 U.S. at 413; accord Campbell v. Louisiana, 523 U.S. 392,
400 (1998). “This congruence of interests makes it necessary and appropriate for the
defendant to raise the rights of the juror” Powers, 499 U.S. at 413. Mr. Justin
advances that precise common interest here. See JA94, 130-132. Moreover, because
Mr. Justin is directly regulated by the statute he challenges, this case typifies the
circumstances under which the Court has been “forgiving” with the Powers criteria.
Kowalski v. Tesmer, 543 U.S. 125, 130 (2004). Federal courts have “generally
permitted plaintiffs to assert third-party rights in cases where the enforcement of the
challenged restriction against the litigant would result indirectly in the violation of

third parties’ rights.” June Med. Servs. L. L. C. v. Russo, 591 U.S. 299, 318 (2020)
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(cleaned up) (collecting cases), abrogated on other grounds by Dobbs v. Jackson
Women'’s Health Org., 597 U.S. 215 (2022).

Third, Mr. Justin adduced substantial evidence showing that criminal
defendants in New Y ork state courts in Manhattan face severe hindrances in bringing
Fair-Cross-Section claims. Under Powers a “hindrance” is defined in reference to
“practical barriers” including “the economic burdens of litigation;” and the third
party’s limited “incentive to set in motion the arduous process needed to vindicate
his own rights.” 499 U.S. at 411, 414-15.

Criminal defendants face well-documented practical barriers to bringing their
own Fair-Cross-Section claims, including fear of reprisal from prosecutors or courts
whose goodwill they depend upon in criminal proceedings and an interest in
anonymity to avoid drawing further attention to their indictment. Mr. Justin provided
declarations from public defenders practicing in Manhattan courts confirming
additional hindrances criminal defendants face while bringing Fair-Cross-Section
claims. JA59-60 (Clinton Decl.); JA61-62 (Fischer Decl.); JA63-65 (Boyle Decl.).
To vindicate a Fair-Cross-Section claim, defendants must divert financial resources
and court time to litigate the claim, leaving less time for other aspects of their
defense, risking delays to their trial, and chancing prolonged pretrial detention.
JA61-62, 64-65. And compounding the high costs of bringing Fair-Cross-Section
claims at the county-wide level, the benefits of doing so for any individual defendant

are uncertain. JA59-60, 64-65. The substantial underrepresentation of a racial group
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in the county’s jury-eligible population is virtually certain to affect the composition
of many daily jury pools, venires, and petit or grand juries. JA60, 62, 64-65.
However, a defendant cannot know whether and to what extent their own jury may
be affected. /d. By the time counsel knows how the underrepresentation may affect
their client’s panel, it may be too late to bring a challenge. See id.; see People v.
Consolazio, 40 N.Y.2d 446,455 (N.Y. 1976) (holding Fair-Cross-Section challenges
to a jury panel “must be made ‘in writing’ and ‘before the selection of the jury
commences, and, if it is not, such challenge is deemed to have been waived,” and
will not be preserved for appellate review even where defense counsel makes a
timely oral motion but only later submits a written motion, even where trial judge
rules on merits of the challenge). The high costs and uncertain benefits create
significant “practical disincentive[s]” for criminal defendants to vindicate Fair-
Cross-Section claims sufficient to justify third-party standing. N.Y. State Citizens’
Coal. For Child. v. Poole, 922 F.3d 69, 75 (2d Cir. 2019).

The District Court focused its discussion of Powers on the hindrance prong.
JA85-86. The District Court held that the hindrance prong was not met because “the
numerous cases brought by criminal defendants concerning their right to a
representative jury demonstrates that there is no hindrance to defendants asserting
their own Sixth Amendment rights.” JA86. In support, the District Court then cited
five cases brought in the last 51 years. /d. (collecting cases). But the District Court’s

reasoning erroneously turned Powers’ hindrance prong into an impossibility test.
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Neither this Court nor the Supreme Court has held litigants to that standard. To the
contrary, in Poole, this Court held that the “third-party standing rule does not
demand anything near impossibility of suit . . . a mere ‘practical disincentive to sue—
such as a desire for anonymity or the fear of reprisal—can suffice to overcome the
third-party standing bar.””” 922 F.3d at 75. Moreover, none of the cases cited by the
District Court involved New Y ork State criminal trials, which makes sense given the
severe hindrances raised by the three public defenders in the declarations they
submitted. See JA59-65.

Finally, the Supreme Court has expressed that the third-party standing bar is
more easily overcome in cases where “fundamental rights™ are at stake. Barrows v.
Jackson, 346 U.S. 249, 257 (1953). Here, as in Barrows, the prohibition on third-
party standing is outweighed by the need to protect rights of such magnitude,
namely, the rights to trial by an impartial jury drawn from a fair cross section of the
community. Permitting excluded jurors such as Mr. Justin to vindicate the Fair-
Cross-Section guarantee gives effect to the Founders’ intent to ensure that the
administration of the law remains accountable to the People. See Blakely v.
Washington, 542 U.S. 296, 306 (2004) (“Just as suffrage ensures the people’s
ultimate control in the legislative and executive branches, jury trial is meant to ensure

their control in the judiciary”) (collecting founding era sources).
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CONCLUSION
For the foregoing reasons, this Court should hold that (a) Plaintiffs’ First
Amended Complaint states a claim that the Exclusion violates the Equal Protection
Clause and (b) Mr. Justin has standing to bring a challenge to the Exclusion under

the Sixth Amendment’s Fair-Cross-Section guarantee. This Court should reverse the

order on appeal and remand to the District Court for further proceedings.
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