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PRELIMINARY STATEMENT

Over one year ago, this Court found that Defendant-Respondent was following a policy to
flout the Humane Alternatives to Long-Term Solitary Confinement (“HALT”) Act’s requirements
to make written, individualized, and fact-specific determinations before placing any person in
extended disciplinary confinement! (NYSCEF Doc. No. 83 at 14). The Court directed the New
York Department of Correction and Community Supervision (“DOCCS”) to comply with these
statutory requirements pursuant to Correction Law § 137(6)(k)(ii). The requirements are that, first,
DOCCS must determine “by written decision” in an “evidentiary hearing” that a person has
committed one or more of seven statutorily enumerated acts (CL 137[6][k][ii]). Second, DOCCS
must determine “in writing” and “based on specific objective criteria” that the enumerated act was
“so heinous and destructive” that placing that person in general population would create a
“significant risk of imminent serious physical injury” and an “unreasonable risk to facility security”
(id.; NYSCEF Doc. No. 83 at 11-12). The Court further ordered DOCCS to review all previously
issued sanctions and vacate those “without required specific written findings of fact and
conclusions” (NYSCEF Doc. No. 83 at 14). The Court’s order was clear and unequivocal, leaving
no mistake as to what is required by its terms.

More than a year later, evidence reveals that DOCCS continues to adhere to the very
practices this Court rejected and has failed to vacate and annul sanctions that lack the required
written findings of fact and conclusions with respect to the k(ii) analysis. DOCCS has produced to
class counsel a hand-selected sample of data to purportedly show its compliance with the order.

But it demonstrates the opposite. DOCCS repeatedly upheld unlawful sanctions without the

! “Disciplinary confinement” refers to all forms of confinement covered by the HALT Act’s k(ii) criteria, including
segregated confinement and residential rehabilitation unit confinement (see generally CL § 137[6][k][ii] [discussing
disciplinary, segregated, and RRU confinement throughout code sections]).

1
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required written findings pursuant to k(ii) “based on specific objective criteria” that the enumerated
act was “so heinous and destructive” that placing that person in general population would create a
“significant risk of imminent serious physical injury” (CL 137[6][k][ii]). And additional evidence
demonstrates that DOCCS continues to issue new sanctions in violation of HALT. Plaintiffs-
Petitioners have repeatedly attempted to raise these issues directly with DOCCS in hopes that these
conferrals might bring the agency into compliance. But Plaintiffs-Petitioners’ efforts brought no
change, to the grave detriment of Plaintiffs-Petitioners and their fellow class members. As a result,
they respectfully request that the Court find DOCCS in contempt, order it to review all unlawful
determinations for class members, order it to produce data sufficient to demonstrate its compliance
with the Court’s order, and comply with HALT going forward.
FACTUAL BACKGROUND

The Court Orders DOCCS to Comply with HALT

In 2021, New York enacted HALT to significantly reduce the indiscriminate use of
extended solitary confinement in recognition that such confinement “caus[es] severe, long-lasting,
often irreparable harm” (NYSCEF Doc. No. 24 4 12). The legislature prohibited DOCCS from
sentencing people to such confinement unless it met the specific requirements of k(ii), in writing,
after an evidentiary hearing (CL § 137[6][k][ii]). Despite this clear mandate, for almost a year and
a half after HALT took effect, pursuant to its k(ii) Confinement Policy,> DOCCS did not conduct
any explicit k(i1) analysis and made no written k(ii) findings at all (NYSCEF Doc. Nos. 24 and

83).

2 As alleged in the Amended Petition, DOCCS adopted a policy and practice wherein disciplinary staff treated all
conduct charged as “Tier III” infractions as qualifying as one of the seven enumerated k(ii) acts (NYSCEF Doc. No.
24 9 25), and failed to make written, individualized determinations based on specific objective criteria (id. 9 28).

2
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On April 5, 2023, Plaintiffs-Petitioners brought this action to challenge DOCCS’s failure
to comply with HALT (NYSCEF Doc. No. 1). Plaintiffs-Petitioners were sentenced to extended
disciplinary confinement in violation of HALT’s k(ii) criteria (NYSCEF Doc. No. 24 at 3). On
behalf of themselves and a class of similarly situated individuals, which was certified on
September 12, 2023 (NYSCEF Doc. No 60 at 8), Plaintiffs-Petitioners sought to vacate their
disciplinary sanctions, enjoin DOCCS’s unlawful k(i1) policy, and requested that the Court order
DOCCS to comply with HALT (NYSCEF Doc. No. 24 at 3, 18). In response to this litigation,
DOCCS developed a series of confinement justification forms as “supplemental aid[s]” for hearing
officers to use to record certain information related to the HALT requirements (Chikezie
Affirmation, Exhibit A, DOCCS Jan. 21, 2025 Memorandum, at 2). It is Plaintiffs-Petitioners’
understanding that this form was first issued in June 2023, revised in September 2023, and revised
again in July 2024 (Chikezie Affirmation, Exhibit B, DOCCS Confinement Justification Form
developed June 2023; Exhibit C, DOCCS Confinement Justification Form developed September
2023; Exhibit D, DOCCS Confinement Justification Form developed July 2024). Despite the
existence of this form as early as June 2023, k(ii) violations continued on a massive scale.

On June 18, 2024, the Court granted Plaintiffs-Petitioners’ petition in full (NYSCEF Doc.
No. 83). In this order, the Court declared that all disciplinary determinations made by DOCCS
without the “specific written findings of fact and conclusions” required by Correction Law
137(6)(k)(i1) are “null and void” and ordered DOCCS to comply with its obligations under HALT
(id. at 14-15).

DOCCS Violates the Court’s Order

In response to the Court’s June 18, 2024 order, DOCCS began reviewing disciplinary
confinement sanctions issued pursuant to the policy to determine if they should be upheld or

modified in light of the Court’s finding that its disciplinary practices were unlawful (Affirmation

3
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of Ifeyinwa Chikezie [“Chikezie Affirmation”] 9 5). DOCCS represented to Plaintiffs-Petitioners
that it has reviewed thousands of disciplinary determinations arising from hearings held between
September 2023 and July 2024 (id. 9 6). From this review, DOCCS stated that only a couple
hundred written determinations failed to make the required k(ii) findings.

DOCCS represented that its review had two stages—Group One and Group Two—which

correlated with the version of the confinement justification form at use at the time a given sanction

was issued. Group One reviewed ‘_” resulting ‘_
I (Chikezie Affirmation, Exhibit E, DOCCS Sept. 12, 2024

presentation, at 5).° During a September 12, 2024 meet and confer, DOCCS represented that
approximately 170 class members are in Group One (Chikezie Affirmation 9 6). Group Two
reviewed ‘—” resulting from incidents that occurred between September 14,
2023 and July 12, 2024 (Chikezie Affirmation, Exhibit E, at 5-6). During a January 22, 2025 meet
and confer DOCCS represented that nearly 2,400 individuals are in Group Two (Chikezie
Affirmation 9 6).

At the January 22, 2025 meet and confer, DOCCS represented that it had completed its

review of disciplinary sanctions (id. § 8). DOCCS reported the outcome of its review as follows

(id. 999, 11):
Sanctions upheld Sanctions modified or
vacated
GROUP 1 18 144*
(170)

3 DOCCS began using its Confinement Justification Form on September 14, 2023 as a ‘_” to assist
hearing officers in rendering disciplinary sanctions (see Chikezie Affirmation, Exhibit B, DOCCS Jan. 21, 2025
memorandum, at 2).

4 This number includes both the individuals whose sanctions were modified to three days and those whose sanctions
were reduced to three days and released but does not include seven individuals whose sanctions DOCCS deemed to
be “moot” (Chikezie Affirmation 9 9). DOCCS reported that there were 170 individuals in Group 1 but provided
outcomes data for only 169 individuals.

4
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GROUP 2 1,779° 545
(2,324)

By DOCCS’s account, it upheld 76.5 percent of sanctions in Group Two and found that
only 545 sanctions, or 23.5 percent, violated HALT’s k(ii) requirements (id.). DOCCS represented
that it would not review sanctions administered after July 13, 2024, because it revised its
confinement justification form for a third time (id. q 6).

DOCCS'’s Selected Hearing Packet Productions Show Clear Violations

Out of the thousands of packets DOCCS reviewed, it provided 78 hearing packets to
Plaintiffs-Petitioners’ counsel. (id. 4 12). That is just 3.1 percent of the packets it reviewed.
DOCCS has provided no information as to how these packets were selected.

Even in these hand-picked packets, in many cases, DOCCS upheld disciplinary sanctions
that did not meet the second of the k(ii) criteria, which requires the agency to “determine[] in
writing based on specific objective criteria” that the incident was “so heinous or destructive that
placement of the individual in general population housing” both “creates a significant risk of
imminent serious physical injury to staff or other incarcerated persons” and ‘“creates an
unreasonable risk to the security of the facility” (CL 137[6][k][ii]). DOCCS upheld violations
where the hearing officer instead merely regurgitated the rule violations with which the individual
was charged, recited the facts of the disciplinary incident, or otherwise failed to demonstrate how
the incident met these factors (see infra section 1.B.1.).

Notably, as the statutory text makes clear, DOCCS does not only need to determine that
the underlying incident itself created the requisite degree of risk. The agency instead must use

“specific objective criteria” to determine that the person’s placement in general population would

5> This number includes both individuals whose sanctions were upheld while serving and those upheld after the
conclusion of the sentence (id. § 11).
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create the significant and imminent risks defined in under HALT. The k(ii) inquiry thus necessarily
requires DOCCS to identify some rational explanation as to why a person’s specific k(ii) act, when
considered in context, gives rise to an ongoing and/or prospective risk as opposed to simply having
created a risk of injury or security at the time of the underlying incident itself. DOCCS purports to
have conducted its review in compliance with this statutory requirement and Court’s order, but
even the hand-picked evidence presented to Plaintiffs-Petitioners’ counsel shows clear, ongoing
HALT violations.

DOCCS Does Not Engage with Plaintiffs-Petitioners on Compliance Issues

Plaintiffs-Petitioners repeatedly requested opportunities to meet and confer with DOCCS
regarding its ongoing non-compliance with the Court order. Plaintiffs-Petitioners and DOCCS met
and conferred in good faith on at least three occasions in September 2024, October 2024, and
January 2025 (Chikezie Affirmation 49 5, 7). During these meetings, Plaintiffs-Petitioners
identified their concerns over extended disciplinary confinement sanctions that DOCCS upheld
despite not meeting the k(ii) requirements (id.). Despite these meetings with DOCCS, Plaintiffs-
Petitioners continued to receive a steady stream of reports of individuals held in extended
disciplinary confinement in violation of the k(ii) requirements (id. § 13). Plaintiffs-Petitioners
attempted to raise these compliance issues with DOCCS, most recently in a February 25, 2025
request for a meet-and-confer to discuss these issues (id.). But DOCCS has not responded to this
request (id.).

Plaintiffs-Petitioners have unsuccessfully sought to redress their compliance issues with
DOCCS. Now, Plaintiffs-Petitioners move this Court to enter an order of contempt, and to order
DOCCS to take immediate steps to come into compliance with the Court’s order and its obligations
under HALT.

ARGUMENT
6
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Courts have the authority to ensure compliance with their lawful orders through civil
contempt. (McCain v Dinkins, 84 NY2d 216, 227 [1994]; see Judiciary Law § 753[A]). Such orders
include the clear directions embodied in a judgment in a special proceeding. (See Siegel, NY Prac
§ 570 [6th ed.] [“A judgment in an Article 78 proceeding that embodies ... any other directions
needed to secure to the petitioner the Article 78 relief ordered, is enforceable by contempt
proceedings.”]). To establish contempt of a court order, a party must show by clear and convincing
evidence that “the party charged with contempt had actual knowledge of a lawful, clear and
unequivocal order, that the charged party disobeyed that order, and that this conduct prejudiced
the opposing party’s rights” (Martin v Martin, 81 NYS3d 258, 260 [3d Dept 2018] [cleaned up]).
A showing of willfulness is not required (El-Dehdan v El-Dehdan, 26 NY3d 19, 35, [2015]
[“[W]ilfulness is not an element of civil contempt.”]; People v L.G., 83 Misc 3d 1030, 1040 [Sup
Ct, NY County 2024], affd as modified, 238 AD3d 568 [2025]).

There is no dispute that DOCCS has knowledge of this Court’s order and what it must do
to comply. Yet even the paltry information produced to Petitioners-Plaintiffs makes clear that it
has failed to meet its obligations and that this failure has harmed hundreds of class members. This
Court’s intervention is necessary to ensure compliance with the Court’s prior judgment and to
safeguard class members from these persistent abuses.

L DOCCS Has Repeatedly Violated this Court’s Order.

A. This Court unequivocally ordered DOCCS to make written, fact-specific
determinations before placing any class member in extended disciplinary
confinement.

This Court held that DOCCS routinely failed to abide by HALT’s statutory requirement
that it make the written, individualized, and fact-specific findings before placing anyone in

extended disciplinary confinement (NYSCEF Doc. No. 83 at 14). HALT’s k(ii) requirement is a
7
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two-step analysis, and it is individualized and fact-specific by design. DOCCS must determine that
a class member’s action was one of the enumerated k(ii) acts. DOCCS must then make written
findings based on “specific objective criteria” that a class member’s predicate k(ii) acts “were so
heinous or destructive that placement of the individual in general population housing creates a
significant risk of imminent serious physical injury . . . [and] an unreasonable risk to the security
of the facility” (CL 137[6][k][ii]). As Plaintiffs-Petitioners explained earlier in this litigation,
“[w]hether given conduct creates a ‘substantial risk of imminent serious physical injury,” for
example, turns on particular facts that are not susceptible to categorical determination based
merely on the type of offense” (NYSCEF Doc. No. 36 at 11). To discount or weaken this specific
statutory requirement would render it meaningless (id.).

In its order, this Court emphasized that HALT “specifically and unambiguously” obligates
DOCCS to set forth sufficient findings and explanations to support any conclusion that an
incarcerated individual’s alleged actions warrant extended disciplinary confinement (NYSCEF
Doc. No. 83 at 12). In finding that DOCCS flouted this requirement pursuant to its policy as a
matter of course, this Court noted that DOCCS hearing officers set forth findings “in general
conclusory fashion,” fail to “explain how the specific conduct . . . meets the statutory requirements
for the imposition of the sanction imposed,” and “fail[] to articulate the seriousness of imminency
of the potential harm that the . . . conduct risked or caused” (id. at 12-13). DOCCS “cannot rely
on alleged inherency or the nature of the offenses of issue” to satisfy the k(ii) requirement (id. at
13; see also NYSCEF Doc. No. 60 at 9-10 [“This Court has also considered Respondent’s
argument that the requisite findings were implicit in the hearing officer’s determinations and finds
that this argument is not persuasive.”’]). Because of DOCCS’s statutory violations, this Court

ordered the agency to nullify sanctions made pursuant to its unlawful k(ii) Confinement Policy or
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otherwise in violation of HALT and to comply with the law going forward by making the required
“fact-specific inquiries and [] specific findings-of-fact in any hearings requesting an extended
segregated confinement” (NYSCEF Doc. No. 83 at 14). This direction to vacate unlawful sanctions
pursuant to the policy and to comply going forward is clear and unequivocal. DOCCS did not
appeal the order.

DOCCS plainly recognizes what is required by the Court, as it created training materials
that make clear to hearing officers that the k(i1) analysis 1s a two-part inquiry that requires
individualized analysis (DOCCS Training Presentation, Exhibit F to the Chikezie Affirmation, at
7, 23, 33). For example, DOCCS has acknowledged that even if an individual allegedly caused or

attempted to cause ° ;7 further evidence 1s required to determine if the

‘—” standard is satisfied, such as determining that ‘—
B oceccc: I . 26,25 sc¢ aso . at 3

_” and ‘—”]). DOCCS has identified examples of specific
objective criteria that can be relied upon as part of the k(i1) inquiry, such as ‘_
and ‘_" (id. at 24). DOCCS has also recognized that

generalized language cannot suffice to satisfy this inquiry, which requires specific evidentiary
findings (id. at 34). As part of its training materials, DOCCS highlighted examples of language

that violates the k(i1) requirement. For example, an instance where the hearing officer wrote that
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an individual had assaulted other incarcerated individuals but did not complete the required k(ii)
analysis based upon specific objective criteria fails to satisfy the HALT Act’s requirement (id.). In
another example, a hearing officer wrote that an extended disciplinary sanction was necessary to
deter future similar actions and to ensure the safety and security of the facility for other
incarcerated individuals and staff, but DOCCS’s training materials recognize that this is not
sufficient for the required k(ii) analysis based on specific objective criteria (id.).

DOCCS’s training materials reflect additional examples that do not satisfy the k(ii) criteria.

In one example, the training materials explained that a misbehavior report stating that a person

refused direct orders, was unresponsive to staff, ‘_” resulting
in an injury to an officers ‘_,” was yelling, and had an item

justify an extended disciplinary confinement sanction (id. at 32). The training materials clarify that
HALT requires a two-part inquiry into whether: (1) the individual committed one of the seven k(ii)

acts; and (2) whether—based on specific, supporting objective criteria—the act was ‘-

_” (id. at 33 [emphasis added]). As the agency has

acknowledged, mere recitation of the facts of an incident, which may include injury or the presence
of contraband, is insufficient to justify the imposition of an extended disciplinary confinement
sanction, HALT requires additional inquiry as to the heinousness and destructiveness of an
incident prior to any such placement.

But, as the forthcoming discussion shows, even with this acknowledgement of the Court’s

order, DOCCS has consistently upheld prior sanctions that do not comply with the Court’s

10
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instructions and issue new ones that violate it.

B. Despite this Court’s clear order, DOCCS still fails to apply the Kk(ii)
criteria.

DOCKCS is in violation of the Court’s order in two ways. First, despite the Court’s order to
nullify and void past disciplinary sanctions that violate HALT (NYSCEF Doc. No. 83 at 14),
DOCCS routinely affirmed sanctions that lack the statutorily mandated k(ii) analysis under the
“heinous and destructive” prong. Second, DOCCS continues to issue new disciplinary sanctions
lacking the required analysis under the heinous and destructive prong of the HALT Act. The same
issues that motivated Plaintiffs-Petitioners to file this lawsuit persist in DOCCS’s k(ii) hearings.

i.  DOCCS upholds past unlawful disciplinary sanctions that violate k(ii).

As a preliminary matter, all DOCCS disciplinary determinations issued before this Court’s
June 18, 2024 order presumptively violate HALT’s k(ii) criteria. Plaintiffs-Petitioners established,
and DOCCS did not refute despite multiple opportunities to do so, that as a matter of course,
DOCCS had an unlawful confinement policy under which it held people in extended disciplinary
confinement in violation of Correction Law 137(6)(k)(ii). DOCCS issued widespread and illegal
sanctions as “pre-determined outcome[s]” (NYSCEF Doc. No. 83 at 11). As a result, this Court
declared these disciplinary determinations “null and void” (id. at 14).

Evidencing that DOCCS has ignored this Court’s order and HALT’s unambiguous
statutory obligations, the agency reviewed past sanctions and upheld nearly two thousand extended
disciplinary confinement sanctions—over 76 percent of the Group Two sanctions subject to
DOCCS’s unlawful Confinement Policy. Of those sanctions, the agency presented 78 hand-
selected hearing packets to class counsel to demonstrate its purported compliance with the law.

But even those few packets still contain clear k(ii) violations, making clear that the agency has not

11
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abided by this Court’s directive that it nullify and void prior unlawful disciplinary sanctions.® In
numerous hearing packets, DOCCS substitutes bare recitations of incident facts or regurgitated
k(ii) statutory language for the individualized determinations that k(ii) requires to show the
seriousness or imminency of the potential harm that the conduct risked or caused. In others, the
language of the written determinations to justify significant disciplinary confinement sanctions is
far more generalized than the specific written determinations required by the HALT Act.

For example, DOCCS routinely recites the statutory language instead of conducting an
individualized, fact-specific analysis. DOCCS sentenced a class member to 120 days in
disciplinary confinement after a hearing officer determined that he threw two cups of coffee at a
correctional officer and yelled threats at staff from inside his cell (Chikezie Affirmation, Exhibit
G, Disciplinary disposition dated June 3, 2024, at Fields 0001297, Fields 0001302-1303).” No

correctional officer was injured (id.). For the “heinous or destructive” criteria, DOCCS merely
parroted the statutory language to determine that the act was ‘_” such that

placing this class member in general population ‘_

-” (id. at Fields 0001297). However, recitation of the k(ii) statutory language is not the
same as conducting the analysis required under that provision, which entails a ‘_”
after an evidentiary hearing and specific written criteria. (Chikezie Affirmation, Exhibit F, at 23-

24). As DOCCS knows, applying the k(ii) criteria requires, inter alia, demonstrating a ‘-

I ¢ cxcccos N << on cbiccive
criteria, such as the degree of physical injury and disruption ‘_

® Indeed, despite the HALT Act’s impositions of radical limitations to the use of segregated confinement and extended
disciplinary confinement, from May 2022, shortly after the law came into effect, to July 2025, the number of people
held in this confinement during this period has increased by 33.9% (see Chikezie Affirmation 9 14).

" The Third Department has since determined that such sentences in excess of the statutory limits on extended
segregated confinement also violate HALT (see In the matter of Nashane Peterkin v New York State Dept. of Corr. &
Community Sup., No. CV-24-0895, 2025 WL 1657349, at *3 [3d Dept Jun 12, 2025]).
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-” (id. at 24, 28). DOCCS made no such findings here.

Similarly, an incarcerated person recerved 90 days in extended disciplinary confinement
for grabbing an officer’s hand and refusing to let go, which was deemed to be a ‘_” to
the facility (Chikezie Affirmation, Exhibit J, Disciplinary disposition dated April 7, 2024, at
Fields 0002036, Fields 0002039, Fields 0002042). Even if that was an enumerated k(i1) offense,
this type of generalized, unsubstantiated finding does not satisfy the individualized, fact-specific
analysis required by the “heinous or destructive” inquiry (see Chikezie Affirmation, Exhibit F, at
34 [DOCCS noting ‘_” 18 ‘-” to satisfy the k(i1) criteria]). HALT
requires “a significant risk of imminent serious physical injury . . . [and] an unreasonable risk to
the security of the facility” to justify extended disciplinary confinement. DOCCS’s general
justification does not satisfy either requirement.

DOCCS also failed to apply the heinous and destructive k(i1) criteria when sentencing a
class member to 365 days of extended disciplinary confinement after the individual told

correctional staff, prior to being searched, that he had a razor blade in his pocket for ‘-
I (<
Affirmation, Exhibit K, Disciplinary disposition dated April 3, 2024, at Fields 0002296).%
DOCCS’s © ” for the sanction was the individual’s purported ‘_
_” (id. at Fields_0002286). The agency’s ‘-
_” merely states ‘_” (id. at Fields 0002291).

These justifications plainly do not satisfy the k(i1) requirement that DOCCS make a written finding

that the incident creates ongoing, serious risks of imminent harm from the individual’s placement

® The officer conducting the search reported that the class member complied with the officer’s instructions to stand in
the pat frisk position and that before he started conducting the search, the class member alerted him to the presence of
the razor (Chikezie Affirmation, Exhibit K, at Fields 0002295).
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in general population. Here, where the record reflects that the individual carried the razor blade
for self-defense, and—contrary to posing an ongoing “significant risk of imminent serious physical
injury” and “an unreasonable risk to the security of the facility”—affirmatively to/d staff that he
had it in his possession for protection, DOCCS did not establish that the k(ii) criteria are satisfied.

In another example, DOCCS sentenced a class member to 100 days in extended
disciplinary confinement for grabbing a correctional officer’s hand and refusing to follow staff
orders while he was in restraints and being escorted away from the infirmary (Chikezie
Affirmation, Exhibit L, Disciplinary disposition dated June 11, 2024, at Fields 0001873,
Fields 0001876). The ‘_” offered to justify this sanction—that the class member
grabbed the staff member’s hand, they could have caused serious injury— simply restated the facts
of the underlying event (id. at Fields 0001876, Fields_0001877). But, as DOCCS has noted, the
k(ii) criteria require, inter alia, an explanation of ‘_
_” (Exhibit F, at 31 [emphasis added]). Without a written determination that explains
why merely grabbing a staff members hand creates “a significant risk of imminent serious physical
injury” and “an unreasonable risk to the security of the facility,” the k(ii) criteria are not satisfied.

In other instances, DOCCS relies on bare recitations of the underlying facts of an incident
to justify unlawful sanctions. In one case, a class member was sentenced to extended disciplinary
confinement after he ‘_” extracting him from his cell after he
refused to exit (Chikezie Affirmation, Exhibit H, Disciplinary disposition dated May 24, 2024, at
Fields 0001580, Fields 0001587). In the written determination, there was no attempt to make an

individualized analysis of the two-pronged “heinous or destructive” standard. All DOCCS

provided by way of | . tht thc
individual ‘_”—mere recitation of the facts of the incident
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(id. at Fields_0001614). This is insufficient to satisfy the k(ii) criteria (see NYSCEF Doc No. 83

at 13 [finding that named Plaintiffs-Petitioners’ ‘_
_”]). DOCCS not only failed to demonstrate that

any risk created during the underlying incident rose to the severity required under HALT; DOCCS
also failed to demonstrate that the incident creates an ongoing ““significant risk of imminent serious
physical injury” and “unreasonable risk to the security of the facility.” Indeed, the hearing packet
shows the opposite. The staff involved suffered no injuries or minor injuries, such as bite marks
that did not break the skin or some pain or swelling, and therefore remained on duty (Chikezie
Affirmation, Exhibit H, at Fields 0001611). This is not the type of grievous behavior k(i) requires

to justify placing a class member in extended disciplinary confinement’ (see Chikezie Affirmation,

Exhibit F, at 24 [DOCCS recognizing that factors including ‘_,” level of
_” are relevant to the ‘—” inquiry]). Simply reciting that the
individual bit and spit at officers, without further discussion, does not rationally establish why
placing this individual in general population after the incident would create a present and/or
prospective grievous risk of imminent serious physical injury and to the security of the facility.
Even when the hearing packets did not parrot the statutory language or recite the underlying
facts, DOCCS still upheld sanctions that failed to perform the “heinous or destructive” analysis.
In one example, DOCCS coupled two incidents that took place weeks apart when imposing a 270-
day sanction (Chikezie Affirmation, Exhibit I, Disciplinary disposition dated March 21, 2024, at
Fields 0002599). The incarcerated person was found with a cell phone on February 2, 2024 and a

small metal screw bit on February 28, 2024 (id. at Fields 0002602-2603). DOCCS stated that

® And even if such behavior could support the required findings under k(ii), “the specific findings are required,” and
were not made (NYSCEF Doc. No. 83 at 12 n. 16).
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justifications are merely speculative—providing no fact-specific analysis to justify possession of
a cell phone with any of these farfetched possibilities advanced to justify this sanction.

Additionally, the hearing packet contained no analysis as to the second prong with respect to the

screw bit. The sum total of the analysis amounted to an assertion that ‘_
I . il 0002597

The suggestion of a mere possibility of harm does not satisfy k(i1)’s requirement that a hearing
officer make fact-specific findings that placement in general population would create “significant
risk of imminent serious physical injury to staff.”

Again flouting its obligations under HALT, DOCCS sentenced a class member to 120
days in extended disciplinary confinement for slapping a correctional officer’s hand and then
attempting to bite a correctional officer after ‘_” were used by officers to force him ‘-
_” (Chikezie Affirmation, Exhibit M, Disciplinary disposition dated April 18, 2024,

at Fields 0001999, Fields 0002004, Fields 0002012). DOCCS justified the sanction by

concluding without analysis that the class member was ‘_
_" (id. at Fields_0002000). DOCCS did not use any specific, objective criteria

to reach this determination, ignoring even the factors that the agency has recognized as relevant to

his nquiy, s+

(see Chikezie Affirmation, Exhibit F, at 24). Moreover, the agency’s justification—albeit

conclusory and unsupported—introduces a less exacting standard than the k(i1) criteria by
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purporting that a mere ‘-” to safety and security may justify placement in disciplinary
confinement, which it cannot (see CL 137[6][k][11]).

If left unchecked by this Court, DOCCS’s approach would allow the agency to justify
extended disciplinary confinement sanctions based on a speculative or perceived ‘-” alone,
without any finding that the conduct would create both a continuing “significant risk of imminent
serious physical injury” and a continuing ‘“unreasonable risk” to facility security (see CL
137[6][k][11]). For example, DOCCS sentenced a class member to 365 days, later revised to 360
days, in disciplinary confinement because a sharpened toothbrush fell out of the waistband of his
pants (Chikezie Affirmation, Exhibit N, Disciplinary disposition dated April 29, 2024, at

Fields 0001899, Fields_0001923). DOCCS staff stated that the individual ||| G-

B o » Fields 0001907). As |G
_” DOCCS’s hearing officer merely wrote ‘_” (id. at
Fields 0001914). Elsewhere in the hearing packet, the agency justified the sanction by stating that
the toothbrush ‘_” (id. at Fields 0001907,
Fields 0001908). DOCCS has issued similarly unsubstantiated and unlawful extended disciplinary
confinement sanctions in analogous incidents (see e.g. Chikezie Affirmation, Exhibit O,
Disciplinary disposition dated June 17, 2024, at Fields 0002257-63). Conclusory statements that
a class member is ‘-” does not satisfy the k(i1)’s required analysis of heinous or
destructiveness and unreasonable risk to facility security. DOCCS’s failure to apply the k(i)
criteria to justify this disciplinary sanction violates HALT.

Even where the underlying facts of a disciplinary sanction could implicate serious safety
and security concerns and justify such a sanction, DOCCS still fails to perform the statutorily

required individualized, fact-specific k(i1) analysis. For example, a class member was sentenced
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to 557 days in extended disciplinary confinement after getting into a physical altercation with
another incarcerated individual, after which he attempted to discard a piece of plexiglass (Chikezie

Affirmation, Exhibit P, Disciplinary disposition dated April 15, 2024, at Fields 0000746,

Fields_0000738). DOCCS’s stated ||| G v o the
cass memer
N - -«
_” (id. at Fields 0000749). DOCCS stated that the piece of
glass was ‘_” and checks boxes listing that the ‘_,”
‘_,” and ‘_” factored into the disposition (id. at

Fields 0000738, Fields 0000747). This does not amount to a finding that the conduct gave risk to

an ongoing “significant risk of imminent serious physical injury” and ‘““an unreasonable risk to the
security of the facility.” Instead, this merely constitutes an explanation of ‘_

_” which DOCCS itself recognizes falls short of

satisfying the k(ii) criteria (Chikezie Affirmation, Exhibit F, at 31 [distinguishing a description of
the rules the incarcerated individual violated and what the individual did to violate those rules from
an explanation as to why a confinement sanction is allowed under HALT]; see also id. at 31-32
[DOCCS instructing that a hearing disposition where a person refused orders, injured staff, and
had ceramic cutting blade was insufficient to justify an extended disciplinary confinement sanction
absent application of the k(ii) analysis]).

A class member was sentenced to 275 days in extended disciplinary confinement after a
sharpened piece of plastic was found in his pocket during a random frisk (Chikezie Affirmation,

Exhibit Q, Disciplinary disposition dated February 14, 2024, at Fields 0001646, Fields 0001662).

The ‘_” that DOCCS relied upon to support this determination was that
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the individual ‘_” of the ‘-” and that it was recovered during a

‘_” (id. at Fields 0001647). DOCCS did not apply heinous or destructive analysis
in administering this sanction. The hearing packet merely regurgitates the underlying facts of the
incident and adds that by failing to disclose the item, the individual put the frisking ‘-
_” (id. at Fields 0001656). This justification does not identify a “significant
risk of imminent serious physical injury” nor an “unreasonable risk” to facility security based upon
specific objective criteria (CL 137[6][k][ii]]). Because DOCCS failed to satisfy the k(ii)
requirements, this sanction is plainly unlawful. Nevertheless, DOCCS upheld this illegal sanction
during its review.

In another example, a class member was sentenced to 1,095 days in extended disciplinary
confinement for punching a correctional officer in the face during a strip search (Chikezie
Affirmation, Exhibit R, Disciplinary disposition dated March 18, 2024, at Fields_0001179). While
this incident could potentially meet the k(ii) criteria by showing a serious injury and heinous or
destructive act, the hearing officer’s disposition merely recounts the facts of the underlying
incident and offers no analysis of the second prong (id. at Fields 0001179). Conclusory statements
of this sort do not satisfy the k(ii) criteria.

These violations are particularly concerning given that they are apparent in even the select
packets hand-picked by DOCCS for Plaintiffs-Petitioners’ review—a production exclusively
within DOCCS’s control. That this small, unrepresentative sample still shows recurrent HALT
violations makes clear that DOCCS has failed to vacate unlawful sanctions in violation of this
Court’s order.

ii. DOCCS issues new, unlawful disciplinary sanctions that violate (k)(ii).
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DOCCS is not just upholding past unlawful disciplinary sanctions that violate (k)(i1)—it is
issuing new ones. Since this Court’s order, class counsel have received consistent reports of class
members held in extended disciplinary confinement in violation of the (k)(ii) criteria.

As arecent example, DOCCS sentenced a class member to 48 days in extended disciplinary
confinement after the hearing officer found that he held a correctional officers’ arm while he was
in his cell and being placed in handcuffs, though these facts are disputed (Chikezie Affirmation,
Exhibit T, Disciplinary disposition dated March 24, 2025). DOCCS concluded without analysis
that allegedly grabbing a correctional officer’s arm was “violent in nature and could have caused
serious injury or death” (id. at 13). The written determination was devoid of any written,
individualized, and fact-specific (k)(i1) analysis that this alleged action was “heinous or destructive”
and creates an unreasonable security risk. Instead, DOCCS ignored its statutory obligations and
sentenced this class member to extended disciplinary confinement.

And where DOCCS does cite the statutory language, it does so without individualized
factual analysis and a rational explanation. In one instance, DOCCS sentenced a class member to
365 days of extended disciplinary confinement for throwing feces at a correctional officer
(Chikezie Affirmation, Exhibit U, Disciplinary disposition dated August 26, 2024, at 4). Repeating
the (k)(i1) criteria almost verbatim, DOCCS justified the sanction imposed by claiming without
explanation or evidentiary support that the incident “creates a significant risk of imminent serious
physical injury to staff or other incarcerated persons and create[d] an unreasonable risk to the
security of the facility” (id. at 8, 9), yet nothing in the disposition supports, let alone speaks to, a
finding of an ongoing risk. Notably, this is the same conduct for which class representative Luis
Garcia received an extended disciplinary confinement sanction (NYSCEF Doc. No. 36 at 6-7).

Finding that his confinement did not satisfy the (k)(ii) criteria, this Court held that his sentence to
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extended disciplinary confinement did not satisfy HALT’s (k)(ii) criteria and granted him and the
certified class he represents relief from DOCCS’s noncompliance as a result (see NYSCEF Doc
No. 83 at 13-14 [noting that Mr. Garcia’s hearing “disposition report fails to articulate the
seriousness of imminence of the potential harm” and granting the petition in full]). Almost a year
after the Court’s judgment, DOCCS continues to issue significant disciplinary sanctions without
conducting an individualized, fact-specific analysis.

Similarly, DOCCS sentenced a class member to 120 days of extended disciplinary
confinement for smuggling tobacco and a lighter inside (Chikezie Affirmation, Exhibit V,
Disciplinary disposition dated February 4, 2025). DOCCS justified this multi-month confinement
by stating that “placement back in [general population] would create a significant risk of imminent
serious physical injury to staff or other [incarcerated individuals] and would create an unreasonable
risk to the security of the facility and falls under Corr Law 137(6)(k)(i1)(F) because the
[incarcerated individual] knowingly smuggled a lighter which is not allowed in the RRU and which
is capable of starting fires” (id. at 14). DOCCS did not provide any explanation for why having
tobacco and a lighter would satisfy (k)(i1)’s “heinous or destructive” standard. Instead, DOCCS
sentenced a class member to months of unlawful confinement based solely on its foregone
conclusion.

Ultimately, the evidence shows that DOCCS is placing people in extended disciplinary
confinement without satisfying the (k)(i1) criteria. Both the small number of hand-picked packets
DOCCS has produced for Plaintiffs-Petitioners’ review and the reports that class counsel have
received from individuals’ disciplinary hearings establish serious compliance issues.

Moreover, there is little reason to believe that these ongoing violations will cease without

this Court’s oversight. DOCCS has unilaterally decided—without consulting Plaintiffs-Petitioners,
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without consulting this Court, and without any legal or factual justification grounded in this
Court’s prior order—that it would not review sanctions administered after July 13, 2024 (Chikezie
Affirmation 9] 6). This date is prior to when it completed training for staff on compliance with k(i1).
Plaintiffs-Petitioners’ review suggests that violations are ongoing, but Plaintiffs-Petitioners cannot
assess this when DOCCS has produced few packets and has not undergone any review of sanctions
administered as of July 13, 2024—several months prior to when it completed training for staff on
compliance.

IL. Class Members Have Suffered Prejudice from DOCCS’s Failure to Comply with
this Court’s Order.

This Court determined that DOCCS’s k(ii) Confinement Policy violated HALT, and
ordered DOCCS to remedy class members’ harm and come into compliance with HALT. Yet,
since then, DOCCS has determined that just a fraction of the sanctions it imposed were unlawful
and has produced just 78 packets out of almost two thousand to justify their compliance. But even
this hand-picked fraction of disciplinary determinations shows clear evidence of violations.

Class members whose unlawful sanctions were not vacated and annulled have been
prejudiced by Defendant-Respondent’s failure to comply with this Court’s June 18, 2024 order.
Even when class members are no longer in extended disciplinary confinement, annulling and
voiding unlawful disciplinary determinations is important because individuals’ disciplinary
histories impact them beyond time spent in confinement, including during potential future
disciplinary confinement determinations or in parole hearings where disciplinary history is
examined.

Further, for class members who are still incarcerated, they may be subject to DOCCS’s
ongoing failure to comply with HALT and subject to unlawful extended disciplinary confinement.

Regardless of DOCCS’s motive, such noncompliance defeats, impairs, and prejudices the rights

22

25 of 28



(FTLED. _ALBANY COUNTY CLERK 08/ 1872025 12:07 PM | NDEX NO. 902997- 23

NYSCEF DOC. NO 115

RECEI VED NYSCEF: 08/ 18/2025

and remedies of class members (Judiciary Law § 753[A]).

CONCLUSION

For the foregoing reasons, Plaintiffs-Petitioners respectfully request that this Court enter

an order finding Defendant-Respondent in contempt and ordering DOCCS to conduct a thorough

review of all disciplinary confinement determinations subject to k(ii), produce information

sufficient to demonstrate its compliance with the Court’s June 18, 2024 decision, immediately

comply with the decision, and remedy all ongoing violations of the Court’s order.

Dated: August 18, 2025
New York, NY
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Dated: August 18, 2025 /s/ Ifeyinwa Chikezie
New York, New York Ifeyinwa Chikezie

25

28 of 28





