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SHORT FORM ORDER

SUPREME COURT - STATE OF NEW YORK

Present: HON. R. BRUCE COZZENS - SUPREME COURT JUSTICE

TRIAL/IAS PART 1

LONG ISLAND ROLLER REBELS, NASSAU COUNTY
INDEX NO. 612363/2024
Plaintiff, MOT. SEQ. #002, #003
-against-

COUNTY OF NASSAU, THE NASSAU COUNTY
LEGISLATURE, BRUCE BLAKEMAN, in his official
capacity as Nassau County Executive,

Defendants.

The following papers read on this Motion (Seq. #002) for Summary Judgment pursuant to
CPLR §3212; Cross-Motion (Seq. #003) for Summary Judgment pursuant to CPLR §3212:

Motion/Affidavits/Affirmations/Exhibits (Mot. Seq. #002).......c.cccevveeveeeeeeireereenne X
Statement of Material Facts (Mot. Seq. #002)....c0 0 im s X
Memorandum of Law in Support (Mot Seq. #002).u.csmmssimvrsssmmmsmimi X
Cross-Motion/Affidavits/Affirmations/Exhibits (Mot. Seq. #003).......cccecevecviennennnn. X
Memorandum of Law in Opposition to Motion and in

Support of Cross-Motion (Mot. Seq. #003)......cccoivieeiiiieniiieerieceecreeee e, X
Memorandum of Law in Opposition to Cross-Motion and

in Further Support of Motion (Mot. Seq. #002)......c.ccecvevieerireeerreeeeeeene. X
Memorandum of Law in Opposition to Cross-Motion and

in Further Support of Motion (Mot. Seq. #003).....cocoiiiiiieiiieieeeeceeen X

Motion by the Plaintiff, LONG ISLAND ROLLER REBELS for an Order of this Court
pursuant to CPLR §3212 granting Summary Judgment to the Plaintiff and Cross-Motion by the
Defendants, COUNTY OF NASSAU, THE NASSAU COUNTY LEGISLATURE, and BRUCE
BLAKEMAN, in his official capacity as Nassau County Executive for an Order of this Court
pursuant to CPLR §3212 granting Summary Judgment to the Defendants are hereby determined
as follows:

On June 24, 2024 the Nassau County Legislature enacted Local Law 121-24 entitled “A
Local law to Maintain a Safe and Fair Competitive Environment for Women and Girls
Participating in Sports and Athletic Events. The Law was signed on July 15, 2024 and became
effective immediately. The Local Law provides that in order to use a Nassau County Athletic
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Facility (compete) the participants must expressly designate the biological sex at birth of the
team’s individual participants. A Permit may not be issued for a sporting event designated for
females, women or girls, that allows biological males to participate. Teams designated for males,
men or boys or coed may permit biological females. Plaintiffs state that the Local Law violates
the New York State Human Rights Law and the Civil Rights Law by discriminating on the basis
of gender identity and the Municipal Home Rule Law.

The Plaintiff as well as the Defendants submit that no questions of fact exist and that this
case may be resolved as a matter of law, each party believing they are entitled to Summary
Judgment. Summary Judgment is a means designed to expedite civil cases by eliminating claims
which can properly be resolved as a matter of law, Andre v. Pomeroy, 35 N.Y.2d 261 (1974).
Where the issues raised are legal in nature resolution through Summary Judgment is appropriate,
Gribetz v. Evans, 113 A.D.2d 376 (2d Dept. 1985).

The Plaintiff claims that the Local Law is invalid and violates the Human Rights Law and
the Civil Rights Law Prohibitions on gender identity discrimination and further that the Local
Law violates the Municipal Home Rule Law because it is inconsistent with state law.

The Human Rights Law prohibits a place of public accommodation from discriminating on the
basis of gender identity. The Civil Rights law prohibits discrimination on the basis of gender
identity. The Plaintiffs refer to the Division of Human Rights Guidance on Protections from
Gender Identity Discrimination Under the New York State Human Rights Law.

The LONG ISLAND ROLLER REBELS are an adult Women’s Roller Derby League
based in Nassau County that was founded in 2005. The LONG ISLAND ROLLER REBELS are
part of the Women’s Flat Track Roller Derby Association (“WFTDA™) which includes all
transgender women, intersex women, and gender-expansive women to participate in member
leagues. In addition they have cisgender league members. They maintain confidentiality of the
of the biological sex of any and all members. Plaintiff states they currently have at least three
league members who would be prohibited from participating in the league under the language of
the Local Law and one league member who would be prohibited when this action was filed on
July 15, 2024. The LONG ISLAND ROLLER REBELS compete against Roller Derby teams
which are inclusive of transgender women. They seek to use the Nassau County Parks Facilities.

The Plaintiff, LONG ISLAND ROLLER REBELS filed a Summons and Complaint on
July 15. 2024 against the Defendants, COUNTY OF NASSAU, THE NASSAU COUNTY
LEGISLATURE, BRUCE BLAKEMAN., in his official capacity as Nassau County Executive
and brought a Motion for an Order of this Court pursuant to CPLR §6301 preliminarily enjoining
the Defendants from enforcing Local Law 121-24 during the pendency of this action. The
Motion was denied by this Court. (NYSCEF 39)

In their Complaint the Plaintiff seeks preliminary and permanent injunctive relief
enjoining enforcement of the Local Law. Plaintiff further seeks a declaration that Local Law
121-24 violates the New York State Human Rights Law, Executive Law §296, the New York
Civil Rights Law §40-c and the New York Municipal Home Rule Law §10. Plaintiff also seeks
reasonable Attorney’s Fees and Costs.
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Local Law 121-24 was proposed as:

“A LOCAL LAW TO MAINTAIN A SAFE AND FAIR COMPETITIVE
ENVIRONMENT FOR WOMEN AND GIRLS PARTICIPATING IN SPORTS AND
ATHLETIC EVENTS”

In the Affirmation in Support of this Motion for Summary Judgment the current President
for the Plaintiff states inter alia :

3. “The mission and goal of the Roller Rebels is to educate about, promote and
foster involvement in the sport of the flat track roller derby through competition
on Long Island and abroad, while also giving back to our local community.”

4. “Flat track roller derby is a fast-paced contact team sport that requires speed,
strategy. and athleticism.”

10.  “We currently have at least three league members who would be prohibited from
participating in the league under the clear language of the Local Law. In the past
we have also had at least one league member who would be prohibited under the
clear language of the Local Law and we had at least one league member who
would be prohibited when we filed this action on July 15, 2024.”

As this Court previously stated there is a presumption of regularity on the part of the
municipality. The taxpayers of the County of Nassau have elected not only a County Executive
but Legislators who have the mandate of the citizens to pass laws that are in accordance with the
needs of the public they serve. The County has the mandate to use their limited recreational
facilities in a manner consistent with the determination of the majority of their citizens.

The President of the Plaintiff has stated that Flat Track Roller Derby is a contact team
sport requiring speed and athleticism. As this Court stated previously there can be no question
that biological males, regardless of transitioning, would be possessed of greater athleticism and
speed, strength, muscle mass, stronger hearts and greater bone density. The goal of the local law
is to provide a safe environment for individuals who are born biological females to play. The
Plaintiffs have offered no evidence in support of this Motion which would controvert the obvious
physical differences of those who were born as biological males from biological females.

In addition the power differential between adult individuals who are born male and those
born female is substantial and therefore may be more dangerous. This would create additional
risk to the individual and potential liability creating costs to the municipality. The municipality
is not obligated to provide a recreational setting for each and every individual residing within its
confines. The use of County facilities is based on the priorities and needs of the population as
determined by their elected leaders.
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The Plaintiff is not only asking that transgender athletes be included on female teams but
also that they not disclose the transgender identity. Potentially that creates an even greater risk to
the females since they would not even be aware (nor it is assumed would they be permitted to
inquire) if a player was a biological male. Common sense requires weight classifications for
wrestling and boxing clearly to protect the safety of the individuals. Common Sense requires the
same here.

It is not known how much time the facility authorizes for this type of activity. It would be
reasonable for the local government to use their facilities for the benefit of the maximum number
of the citizen taxpayers. be they children or adults.

Defendants submit that the Local Law does not bar participants due to their sexual
identity. Biological men are prohibited from participating in physical activities because of safety,
fairness and equity reasons, Woollcott v. Shubert. 217 N.Y. 212 (1916). An individual born
male is invited to play in a coed league.

Defendants argue that the Supremacy Clause of the United States Constitution (US Const.
Art. VI, cl. 2) precludes and prohibits enforcement of the New York State Executive Law under
the circumstances set forth in this case. Defendants argue that 20 U.S.C. §1681 (Title IX) was
passed by Congress to protect the rights of girls and women. The Nassau County Law requires
sports teams in applying for a permit to use County facilities to designate whether the group is
biological male, biological female or co-ed. A biological male can not participate on biological
female teams. The County submits that it receives funding from the federal government which
requires recipients to comply with Title IX regardless of whether it applies to the Plaintiff in this
case. Title IX permits distinctions based on biological sex in athletics. The Local Law does not
prohibit transgender individuals from athletic participation: it regulates access only to the women
and girls categories in County run facilities for organized athletic events. Defendants state their
law is modeled on a Florida Fairness-in-Sports Law. Clearly even if there were a conflict with
State Law the Federal Law preempts inconsistent State Law under the Supremacy Clause where
the two cannot be reconciled.

The County Law requires a sporting organization characterize themselves as a male,
female or co-ed league. Defendants argue there is no ban for transgender individuals from
playing on County facilities. There is no support in Title IX to suggest that sex discrimination
includes gender identity. In the case of Department of Education, et al v. Louisiana et. al, 603
U.S.  (2024) the Supreme Court recognized that Title IX as written does not include gender
identity. It is clear that Nassau County’s stated purpose for the Local Law is to protect women
and girls in sports.

Federal regulations explicitly allow schools to maintain separate teams for women and
men particularly in the case of a contact sport, (34 C.F.R. §106.41(b)). Clark v. Arizona
Interscholastic Association, 695 F.2d 1126 (9th Cir. 1982). In any event “when federal and state

law conlflict, federal law prevails and state law is preempted.”, Sutton 38 Assocs. LLC v. Pilevsky,
36 N.Y.3d 297 (2020).
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The Court finds the Local Law does not violate the New York State Human Rights Law
which prohibits discrimination on the basis of gender identity in places of public accommodation
(Exec. Law §296(2]). The County does not deny transgender individuals access to the Athletic
facilities.

The Municipal Home Rule Law §10(1)(T) bars local laws that are inconsistent with state
local laws. There are no provisions in the Human Rights Law which mandate inclusion in
athletic activities irrespective of the physiological considerations of the participants.

Transgender males and females are unable to alter their DNA post transition. Bone
density, bone mass, bone structure and length differ. “Given that sports are currently segregated
into male and female divisions because of superior male athletic performance, and that estrogen
therapy will not reverse most athletic performance parameters, it follows that transgender women
will enter the female division with an inherent advantage because of their prior male physiology.”
Heather A. K. (2022), Transwoman Elite Athletes: Their Extra Percentage Relative to Female
Physiology. International Journal of Environmental Research and Public Health, 19(15), 9103.
https://doi.org/10.3390/ijerph 19159103.

These differences make it dangerous as well as unfair for transgender females to compete
against and with biological females. Studies clearly show that the physical differences allow the
males to jump higher, throw further, run faster and accelerate faster than females, Jennifer C.
Braceras, et al, Competition: Title IX, Male-bodied Athletes, and the Treat to Women's Sports,
Indep. Women's F. & Indep. Women's L. Ctr. 20(2021). Even in male sports such as boxing
there are different weight classifications to protect the participants.

Plaintiff argues in reply that Title IX does not apply since the individuals are adult
women and not children. They further state that the Defendants rely on a Constitutional Equal
Protection Standard instead of the statutory discrimination analysis. Plaintiff submits that the
sole question is whether the Local Law discriminates based on transgender status. Plaintiff
submits that the Local Law violates the Human Rights Law and Civil Rights Law “by
discriminating on the basis of “the status of being transgender”. Plaintiff states in reply that “The
Roller Rebels do not challenge the separation of women’s and men’s sports. rather they challenge
Nassau’s rule singling out transgender women and girls for exclusion from public facilities based
on their transgender status.” They submit that they are not arguing based on the Equal Protection
Clause but rather based upon the Human Rights Law and the Civil Rights Law which prohibit
discrimination based on gender identity.

Even where there is inconsistency between the State and Local Law the Defendant has a
legitimate interest in ensuring safety and fairness in sports. Title IX of the Education
Amendments of 1972 (20 U.S.C. §1681) permits distinctions based on biological sex in certain
contexts including athletics where doing so serves substantial interests in safety and competitive
fairness. The Court agrees that this Local Law is narrowly tailored to achieve the objectives and
does not categorically exclude transgender individuals from athletic participation. The law
regulates access to women and girls categories in the County run facilities for organized athletic
events.
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The Court has reviewed the Plaintiff’s arguments and does not find that Local Law 121-
24 excludes transgender women and girls from the public facilities based on their gender identity.
Further, the Plaintiffs have not shown discrimination under the Human Rights Law and the Civil
Rights Law. Local Law 121-24 aligns with Title IX which permits biological sex-based
distinctions in athletics. For example the Sixth Circuit held in Tennessee v. Dep't. of Educ 104
F4th 577 (6" Cir. 2024) the Court held that Title IX’s athletics and restroom regulations allowed
schools to separate athletics and restrooms “in accordance with one’s biological sex without
accommodating gender identity”.

Though Plaintiff claims that scientific conclusions regarding the distinctions between
biological males and biological females is irrelevant the Court finds to the contrary. The purpose
of Local Law 121-24 was to protect women and girls and their physical protection is certainly
relevant in enacting Local Law 121-24.

Therefore, the Plaintiff’s Motion (Seq. #002) for Summary Judgment is denied. The
Cross-Motion (Seq. #003) of the Defendants for Summary Judgment is granted. Any issues not
specifically determined herein are deemed denied.

Dated:

—
[ =
o

OC & _d25 Hon-R. Bruce Cozzens
upreme Court Justice
XXX
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