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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
In the Matter of
SARAH SOUTHEY,
Petitioner, Index No.:
against- VERIFIED PETITION

CITY UNIVERSITY OF NEW YORK,

Respondent.

For a Judgment Pursuant to Article 78 of the Civil
Practice Law and Rules.

PRELIMINARY STATEMENT

1. Petitioner Sarah Southey brings this lawsuit to challenge the City University of New York’s
denial of her Freedom of Information Law request for CUNY’s investment holdings reports and
contracts with certain businesses.

2. Ms. Southey, a CUNY Law student involved in on-campus advocacy for Palestinian human
rights, seeks these records to support student efforts to advocate for CUNY’s divestment from
certain companies implicated in Israel’s military campaigns.

3. CUNY’s denial of these records, which would shed critical light on how the university is
investing and spending public money and support Ms. Southey’s freedom of expression, is
impermissible under FOIL.

4. To justify its refusal to disclose its investment records, CUNY raises FOIL’s trade secrets
exemption. The trade secrets exemption, which under FOIL must be construed narrowly to permit
maximum public access to government records, plainly does not apply because records disclosing

the investment holdings of a public entity are not a “trade secret” and CUNY cannot show that the
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disclosure of the records would result in a substantial competitive injury to its investment manager.

5. CUNY previously disclosed its investment reports to students engaged in a similar prison-
divestment campaign. Moreover, these sorts of investment records are routinely published by
private institutions, as well as by New York State agencies and comparable institutions of higher
education in accordance with the important public policies of transparency in government and
having an informed electorate about the government’s dealings. But rather than disclose the
records again, CUNY asserts that it can keep these important documents secret. It cannot.

6. CUNY also impermissibly denied Ms. Southey’s request for contracts between CUNY and
certain businesses by failing to diligently search for responsive records. That at least some
contracts exist and are within CUNY’s control is evident in publicly available state procurement
records, which explicitly reference the contracts.

7. Because CUNY'’s denials are unsupported both legally and as a matter of public policy,
this Court should grant the petition and order the production of Ms. Southey’s requested records.
Should the Court order disclosure, Ms. Southey respectfully submits that an award of reasonable
attorney’s fees is appropriate.

VENUE

8. Pursuant to CPLR 7804(b) and 506(b), venue in the proceeding lies in New York County,
in the judicial district in which the material events described in this petition took place, where the
respondent took portions of the action challenged, and where the office of the respondent is
located.

PARTIES

9. Petitioner Sarah Southey (“Ms. Southey” or “Petitioner”) is an individual duly located in
and a resident of the State of New York and a student at the City University of New York School
of Law. The Petitioner submitted a FOIL request to the City University of New York on March

13, 2024, and has exhausted her administrative remedies regarding the denials of her request.
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10. The City University of New York (“CUNY” or “Respondent”) is a public agency subject
to the requirements of the Freedom of Information Law, New York Public Officers Law § 85 et
seq.

FACTUAL BACKGROUND

11. Petitioner, Sarah Southey, is a student at the City University of New York School of Law
where she is pursuing a legal education and a career as a public interest lawyer.

12. The City University of New York (“CUNY?”) touts itself as “the nation’s leading engine of
social and economic mobility” (City University of New York School of Law, A4bout CUNY Law,

https://www.law.cuny.edu/about-us/ [last accessed Nov. 1, 2024] [“About CUNY Law

Webpage™]), and is “the nation’s largest urban public university” spanning twenty-five campuses
across New York City’s five boroughs (City University of New York, About CUNY,

https://www.cuny.edu/about/ [last accessed Nov. 1, 2024]).

13. CUNY’s only law school (“CUNY Law”) was founded in 1983 with a mission “to train
outstanding public interest lawyers dedicated to using the law as a tool for social good” (About
CUNY Law Webpage). As part of that mission, CUNY Law “seek[s] to not only expand access to
justice but also to transform the very idea of what justice looks like.” (1d.)

14. Motivated by her longstanding interest in social justice and CUNY Law’s promises to offer
an education in service of the public, social good, and “movement-led lawyering,” Ms. Southey
chose to join the CUNY Law community to support its efforts to “address overlapping and
intersecting injustices and oppression” (affirmation of Sarah Southey [“Southey Affirmation™] 9
2-3).

15. She has vigorously pursued opportunities to engage in social justice campaigns both in-
and outside the classroom. In particular, Ms. Southey has sought to help advance “support[] the

movement for Palestinian liberation,” joining CUNY for Palestine (“C4P”) and CUNY Law
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Students for Justice in Palestine (“CUNY Law SJP”), two student groups engaged in on-campus
advocacy on the issue (id. § 5). Having “CUNY divest from companies that profit from Israeli
settler-colonialism and genocide” is a central goal for C4P and CUNY Law SJP. (/d.)

16. Presently, and historically, CUNY campuses, including CUNY Law, have been steeped in
the public discourse and protest activity concerning a host of political issues. This has included
discussion regarding the rights of Palestinians and criticism of the Israeli government and its
military actions.

17. Calls for divestment, including calls for CUNY to support the Boycott, Divestment, and
Sanctions (“BDS”’) movement, have been at the heart of student activism on this issue; student-led
resolutions, public statements, and the “historic, nationwide student encampments [that] captured
global attention—including in Palestine and Gaza—in the Spring of 2024,” have all included
divestment demands that are informed by public reporting on CUNY’s investments and contracts
(id. 99 6-7).

18. Faculty at CUNY also have contributed to the public discourse regarding Palestinian
human rights more broadly and divestment specifically, underscoring the significant public interest
in this issue.

19. Ms. Southey and the student groups’ calls for divestment are “part of a tradition of
economic protests that are deeply rooted in anti-apartheid movements, including the movement
for Palestinian liberation” (id. 9 6).

20. CUNY is no stranger to these kinds of campaigns, and these tactics are not uniquely
employed by advocates for Palestinian human rights. Indeed, advocates supporting the rights of
incarcerated people have engaged in similar campaigns at CUNY.

21. Most relevant for the purposes of this petition, in 2015, representatives from a prison-
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divestment group sought—and procured—CUNY’s investment reports through a FOIL request.’
They sought these records as part of their advocacy calling for divestment from companies that
are financially involved with prisons and jails.

22. Notably, other public entities, including public universities and the New York State
Comptroller, routinely publish investment-related documents, including those that reveal the
entity’s financial holdings in specific companies and equities.>

23. Documents concerning public agencies’ investment policies and practices are important
sources of information for the public’s awareness about its government’s financial dealings and
support the public’s ability to engage in informed public discourse and advocacy.

24. Ms. Southey supports and organizes for BDS on campus and Palestinian rights more
broadly as a member of C4P and CUNY Law SJP. As part of her advocacy, Ms. Southey filed a
request under the Freedom of Information Law (“FOIL”) to CUNY ’s central office seeking various
records pertaining to CUNY’s investment policies and practices, the procedural history of which
is outlined below.

25. Ms. Southey sought these records on behalf of C4P and CUNY Law SJP.

26. In addition to her strongly held beliefs that “economic forms of protests are integral to the
struggle for Palestinian liberation,” Ms. Southey’s BDS-related advocacy at CUNY Law is
animated by her conviction that the public, particularly university students, has a right to know
and determine how universities invest taxpayer money (Southey Affirmation q 9).

PROCEDURAL HISTORY

Ms. Southey’s FOIL Request and Cuny’s Records Access Officer’s Decision

27. Ms. Southey submitted her request under the Freedom of Information Law to CUNY on

' A copy of CUNY’s investment report released in 2015 is attached as Exhibit E to the Affirmation of Guadalupe
Aguirre [“Aguirre Affirmation”].
2 Examples of these publicly available holdings reports are attached as Exhibit F the Aguirre Affirmation.
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March 13, 2024.°

28. Relevant to this petition, Ms. Southey sought: 1) “All records and reports regarding CUNY
Portfolio Holdings . . . including but not limited to CUNY’s Long-Term Investment Pool (LTIP)
and Short-Term Investment Pool (STIP) (including any CUNY campus(es) specifically and any
College Foundations) since January 1, 2020”; and 2) “All contracts between CUNY (including
any CUNY campus(es) specifically and any College Foundations) and all of the companies listed
below including a copy of the contract, dates of contracts, and amounts of contracts.” The list
included 30 entities, such as Dell, Boeing, Lockheed Martin, Chevron, PUMA, SodaStream, and
Siemens.*

29. In response, CUNY sought “clarify[ing]” information to process the request. Most relevant
for the purposes of this petition, CUNY asked Ms. Southey to “specify the time period (starting
date and/or year)” for her request for its contracts with the various companies. Ms. Southey
clarified that she sought “All contracts currently in effect as of . . . March 20, 2024.

30. On March 27, 2024, CUNY requested additional information, this time asking Ms. Southey

299

to “specify which ‘records’ and which ‘reports’” pertaining to CUNY’s investments she sought.
Responding to CUNY’s inquiry, Ms. Southey clarified that she sought “all portfolio holdings
reports listing stockholdings by amount.”

31. On April 1, 2024, Ms. Southey further provided an example of the type of reports she
sought in the form of a portfolio holding report from 2014 that CUNY had previously released via

a similar FOIL request.

32. On April 15, 2024, CUNY informed Ms. Southey that it needed until April 23, 2024, to

3 Ms. Southey’s March 13, 2024, FOIL request is attached as Exhibit A to the Aguirre Affirmation.

4 Ms. Southey’s FOIL request also sought two additional sets of records pertaining to CUNY s investment policies
not at issue here. The FOIL request (Aguirre Affirmation, exhibit A) sets out these additional items, as well as the full
list of companies for which the contracts are sought.

5 The full correspondence between Ms. Southey and CUNY, including CUNY’s acknowledgement and denial of the
FOIL request, are attached as Exhibit B to the Aguirre Affirmation.
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respond to her FOIL request.

33. In a subsequent message that same date, CUNY again sought additional information from
Ms. Southey. Namely, CUNY inquired into how Ms. Southey had obtained the 2014 portfolio
holding report and whether she had obtained it from CUNY. Ms. Southey confirmed that CUNY
had provided the 2014 portfolio holding report via a prior FOIL request.

34. On April 23, 2024, CUNY again delayed its response date for Ms. Southey’s FOIL request.
This time, CUNY stated it would respond to the request by May 24, 2024.

35.0On May 24, 2024, CUNY largely denied Ms. Southey’s request. In response to the
investment holdings reports at issue here, CUNY invoked Public Officers Law (“POL”) section
87(2)(d), also known as the “trade secrets exemption,” to fully withhold every part of every
responsive investment report.

36. Specifically, CUNY claimed such records “were submitted by a commercial
enterprise and, if disclosed, would cause substantial injury to the competitive position of the
subject enterprise.” CUNY further noted that because “FOIL disclosure is the sole means by which
competitors can obtain the requested information. . . . the concern for substantial injury to the
competitive position of the subject enterprise is significantly greater.”

37. Regarding Ms. Southey’s request for CUNY’s active contracts with various
companies, CUNY claimed to have conducted a comprehensive search at the University Central
Office that failed to yield any responsive records. In addition, CUNY directed Ms. Southey to
resubmit this part of her request to the CUNY colleges.

The Administrative Appeal and CUNY’s Decision Upholding the Denial of the Request

38. Ms. Southey timely appealed CUNY’s denial of her request, challenging both the

applicability of the trade secrets exemption to CUNY’s investment holdings reports and the
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adequacy of CUNY s search for its existing contracts with the various businesses.®

39. In challenging the applicability of FOIL’s trade secrets exemption, Ms. Southey reiterated
that CUNY had previously released its investment reports in response to a FOIL request several
years prior. Figure 1 below is an excerpt of CUNY’s previously disclosed investment report, the

full version of which is attached as Exhibit E to the Aguirre Affirmation.

City University of New York (CUNY)
Portfolio Holdings by Manager as of September 30, 2014

Manager A
Total
Size of
Holding
Region/Country/Security ($000)
North America - Dev.
United States
Yum Brands Inc 120.2
Europe - Dev.
Luxembourg
Tenaris Sa 246.3
Portugal
Jeronimo Martins 971
United Kingdom
Bhp Billiton Plc 118.0
Sabmiller Plc 208.3
Standard Chart Plc 217.2

Figure 1 — CUNY Investment Holding’s Report dated September 30, 2014 (excerpt)

40. CUNY upheld its denial of the FOIL request.” As to Ms. Southey’s request for CUNY’s
investment reports, CUNY reasserted that responsive records were exempt under POL § 87(2)(d).
CUNY further stated, “the decisions about which stocks to purchase were made by the investment
manager. Those investment decisions reflect the trade secrets and strategies of the investment

manager, and public dissemination of information related to those strategic decisions could

® Ms. Southey’s administrative appeal of the FOIL denial is attached as Exhibit C to the Aguirre Affirmation.
7 CUNY’s denial of Ms. Southey’s administrative appeal is attached as Exhibit D to the Aguirre Affirmation.
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reasonably be expected to harm the competitive position of the managing company.”

41. In response to Ms. Southey’s invocation of CUNY’s prior release of its investment reports,
the appeals officer dismissed it as “meritless,” first noting that the 2015 production listed the type
of details CUNY now claims would harm the investment manager. Second, CUNY stated that a
different company is responsible for managing the account at issue. Third, CUNY asserted that the
2014 report had been produced erroneously. CUNY’s response did not address or in any way
discuss the possibility of redaction.

42. CUNY’s FOIL appeals officer also upheld its denial regarding the request for current
contracts between CUNY and various businesses, reasserting that it had not located any responsive
records.

CAUSES OF ACTION UNDER ARTICLE 78

The petitioner repeats and realleges paragraphs 1-42 as if fully set forth herein.

43. Article 78 is the appropriate method for reviewing agency determinations concerning
FOIL requests.

44. The petitioner has a clear right to production of the records responsive to the petitioner’s
request for investment reports (item three of the original FOIL request).

45. The petitioner has a clear right to have CUNY conduct a diligent search and production
of records responsive to the petitioner’s request for various contracts (item four of the original
FOIL request).

46. There is no basis in law or fact for the respondent to deny the disclosure of responsive
records regarding items three and four of the petitioner’s original FOIL request.

47. The respondent’s obligation under FOIL to respond to a FOIL request, conduct a diligent

search for records, and produce documents is mandatory, not discretionary.
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48. The petitioner exhausted its administrative remedies with the respondent when it
appealed the respondent’s denial of the request and did not receive records or an adequate
response to the appeal within ten business days as required by Public Officers Law § 89(4)(a).

49. The petitioner has no other remedy at law.

50. The petition is timely under CPLR § 217.

REQUESTED RELIEF

WHEREFORE, the petitioner seeks judgment:

(1) Pursuant to CPLR § 7806, directing the respondent to comply with its duties under FOIL

and disclose the records sought by the petitioner in Requests four and three in the FOIL

request dated March 13, 2024;

(2) Awarding reasonable attorney’s fees and litigation costs as allowed under New York
Public Officers Law § 89; and

(3) Granting such other relief as the Court deems just and proper.

Dated: November 1, 2024 Respectfully Submitted,
New York, N.Y.
NEW YORK CIVIL LIBERTIES UNION
FOUNDATION

/s/ Guadalupe Aguirre
Guadalupe Aguirre

Robert Hodgson

125 Broad Street, 19th Floor
New York, N.Y. 10004

Tel: (212) 607-3300
laguirre@nyclu.org
rhodgson@nyclu.org

Counsel for Petitioner
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VERIFICATION
STATE OF NEW YORK )
COUNTY OF NEW YORK ; >
Sarah Southey, being duly sworn, deposes and swears that:
1. Tam the Petitioner in this proceeding. I make this Verification pursuant Civil Practice
Law and Rules § 3020.
2. I'have read the attached Verified Petition and know its contents.
3. All of the material allegations of the Verified Petition are true to my personal

knowledge or upon information and belief. As to those statements that are based upon

information and belief, I believe those statements to be true.

S =c

Sarah Southey

Dated: Nw«ba /[: , 2024

New York, New York

Sworn %nd subscribed to me
this _[* day of November 2024

Notary Public

............
i ULICES ACORIGLED
[ Notary Pupiic - State of New York
NC. JZRCCAO* 3984
Qualtflec h wew Yera Zoungy
My Com—yuion Expires Nov *0. 1037
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