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PRELIMINARY STATEMENT

This case presents the critical question of whether a mayor can use emergency executive
authority to prevent a duly enacted law, passed over a mayoral veto, from taking effect on the
purported basis that the law itself will cause a public emergency. The plain text of Executive Law
§ 24 and historical practice does not support such a use of the emergency authority.

In recognition of the severe, enduring, and irreversible dangers of solitary confinement, in
December 2023, the New York City Council overwhelmingly passed Local Law 42, a bill that
bans solitary confinement in city jails. New York City Mayor Eric Adams, a vocal opponent of the
bill, sought to prevent its enactment by vetoing the measure. The City Council overrode the veto,
and the law was scheduled to take effect on July 28, 2024. On July 27, one day before the bill was
scheduled to take effect, Mayor Adams issued Executive Orders 624 and 625, which together
declare that implementation of Local Law 42 would create a public emergency and suspend
multiple provisions of the law, and he has continually renewed these orders since.! This move—a
blatant abuse of executive authority to obtain a preferred policy outcome—is as unprecedented as
it is unlawful.

Amicus curiae the New York Civil Liberties Union (“NYCLU”) endorses the Petitioners’
arguments showing that Mayor Adams’ suspension of Local Law 42 exceeds his authority under
Executive Law § 24. Amicus curiae writes to provide additional context on the historical use of
executive orders to suspend implementation of local laws and manage jail conditions within New
York City and to demonstrate how Executive Orders 624 and 625 starkly depart from these uses.
Amicus curiae joins the Petitioner to urge this Court to vacate Executive Orders 624 and 625 and

their continuation and allow Local Law 42 to take full effect.

! On December 9, 2024, the Mayor issued Executive Order 706, extending the suspension of Local Law 42 for an
additional five days (NY City Executive Order [Adams] No. 706).
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INTEREST OF AMICUS CURIAE

Amicus curiae the NYCLU, the New York State affiliate of the American Civil Liberties
Union, is a not-for-profit, nonpartisan organization with more than 85,000 members and
supporters. The NYCLU’s mission is to defend and promote civil rights and liberties as embodied
in the United States Constitution, the New York State Constitution, and state and federal law,
including the rights of individuals in custody to humane conditions. To that end, the NYCLU has
long been involved in efforts to end solitary confinement in New York (see e.g. Fields v
Martuscello, No. 902997-23 [Sup Ct, Albany County, Bryant, J.] [finding DOCCS violated the
Humane Alternatives to Solitary Act by illegally placing thousands of people in solitary
confinement]; V.W. v Conway, 236 F Supp 3d 554 [ND NY 2017] [granting preliminary injunction
in NYCLU class-action challenge to unconstitutional solitary confinement of youth in Syracuse
jail]; Peoples v Annucci, 180 F Supp 3d 294 [SD NY 2016] [approving settlement agreement in
NYCLU class-action challenge to unconstitutional use of solitary confinement in state prison
system]).

ARGUMENT

I. EXECUTIVE AUTHORITY HAS RARELY INVOLVED THE SUSPENSION
OF LOCAL LAW AND HAS NEVER BEEN USED TO DECLARE THAT
LEGISLATION CREATES A PUBLIC EMERGENCY.

a. Executive Law § 24 Grants Mayors Limited, Highly Circumscribed Authority
to Suspend Local Law to Respond to Disasters.

The use of executive power to suspend a duly enacted law is a radical departure from our

system of separation of powers.” To enable localities to respond to emergencies, the legislature

2 “The City Charter unequivocally provides for distinct legislative and executive branches of New York City
government” and the “City Council is the sole legislative branch of City government; it is ‘the legislative body of
the city .... vested with the legislative power of the city’” (New York Statewide Coalition of Hispanic Chambers of
Commerce v New York City Dept. of Health & Mental Hygiene, 23 NY3d 681, 693 [2014], quoting NY City Charter

§21).
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enacted Executive Law § 24, which provides for limited suspension of local laws that delay or
hinder the response to an emergency, and narrowly constrained that power to respond to
emergency conditions that could not be addressed through the legislative process (see L 1978, ch
640 [describing the legislature’s intent to create “special measures” to enable local governments
to “cope with disasters” and undertake measures for “recovery and reconstruction following
disaster”]).

Executive Law § 24 grants chief executives the authority to proclaim a local state of
emergency and promulgate executive orders “to protect life and property or to bring the emergency
situation under control” (Executive Law § 24 [1]). Mayors may proclaim a local state of emergency
“[i]n the event of a disaster, rioting, catastrophe, or similar public emergency ... or in the event of
reasonable apprehension of immediate danger thereof, and upon a finding by the chief executive
thereof that the public safety is imperiled thereby” (id.; see Prospect v Cohalan, 109 AD2d 210,
216 [2d Dept 1985], affd 65 NY2d 867 [1985] [executive authority is “limited to instances in which
a disaster has occurred or there exists an immediate threat thereof]). The Executive Law defines
“disaster” to mean the “occurrence or imminent, impending or urgent threat of wide spread or
severe damage, injury, or loss of life or property resulting from any natural or man-made causes”
(Executive Law § 20). Such state of emergency “shall remain in effect for a period not to exceed
thirty days” unless rescinded or extended (Executive Law § 24 [1]).

To respond to an emergency, Executive Law § 24 also grants municipal executives limited
authority to suspend “any [] local laws, ordinances, or regulations . . . which may prevent, hinder,
or delay necessary action in coping with a disaster or recovery” (Executive Law § 24 [1] [g]). The

authority to suspend laws under this provision is narrowly constrained to the suspension of any
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law that may impede necessary action in coping with a disaster or recovery, thus making clear that
the disaster or recovery is separate and distinct from the law being suspended.

Further, any such suspension cannot exceed five days and may be extended for additional
periods not to exceed five days “upon reconsideration of all the relevant facts and circumstances”
(Executive Law § 24 [1] [g] [1]). Suspension must “safeguard the health and welfare of the public”
and must be “reasonably necessary” to respond to the disaster (Executive Law § 24 [1] [g] [ii]).
And suspension must “provide for the minimum deviation from the requirements of the local law,
ordinance, or regulation” suspended to respond to the disaster (Executive Law § 24 [1] [g] [V]).
As this text makes clear, the suspension cannot exceed five days without “reconsideration” of all
facts and circumstances, a strict durational limit in the Executive Law specific to the suspension
power alone (Executive Law § 24 [1] [g] [i]; see Herkert v State of New York, 81 Misc 3d 526, 537
[Sup Ct, Richmond County 2023] [“Executive law 24(1)(g)(ii) and (v) make clear that the
Executive does not have wholesale and unending power to suspend laws.”]).

Given the purpose and plain language of Executive Law § 24, the most natural reading of
the statute is that it grants executive authority to temporarily suspend local laws to facilitate
disaster response and does not support the executive’s determination that a duly enacted law
constitutes a disaster or emergency. This reading comports with the principle that emergencies are
“urgent threats” that inherently necessitate “quick and decisive action” and thus “cannot . . . wait”
for the normal legislative process to respond (John Ferejohn and Pasquale Pasquino, The law of
the exception: A typology of emergency powers, 2 International Journal of Constitutional Law 2
[2004], 210, 228). These powers thus provide for a temporary response until the crisis abates or
the legislature has time to act, and are not to be used for the unfounded invocation of an emergency

where none exists (see Youngstown Sheet & Tube Co. v Sawyer, 343 US 579, 649 [1952] [noting
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legislative drafters were aware that emergency powers “afford a ready pretext for usurpation” and
would “tend to kindle emergencies]). A bill enacted through the normal legislative process is not
an “urgent threat” or crisis necessitating emergency action. The invocation of Executive Law § 24
to curb implementation of such a bill is well outside of the scope of disaster recovery and is the
precise “kindling” of an emergency that courts have foreclosed. This reading is also consistent
with courts’ determinations that Executive Law § 24 is not “blanket authority to issue executive
orders” but rather authorizes municipal executives “to act to protect the public in times of extreme
danger” (O'Keeffe v Bonelli, 170 Misc 2d 218, 225 [Sup Ct, Orange County 1996]; see also
Bourquin v Cuomo, 85 NY2d 781, 785 [1995] [noting that the executive does not have the authority
to act inconsistently with the legislature or “usurp[] its prerogatives”]).

b. Executive Authority is Infrequently Used to Suspend Local Law and Has
Never Been Used to Do So on the Basis that the Law Itself Created a Disaster.

The historical practice of emergency executive orders confirms the plain language reading
of the limits of the suspension power. Mayors have generally used their authority under Executive
Law § 24 in two ways: (1) to impose temporary regulations where none exist to respond to
emergency situations, and (2) seldomly, to suspend local law. The vast majority of emergency
declarations and executive orders promulgated pursuant to the statute involve the creation of
regulations to respond to a temporary emergency, such as a strike, natural disaster, or global
pandemic. None of the early uses of executive authority pursuant to Executive Law § 24 involved
the suspension of local law on the basis that the law itself creates an emergency.

The first use of executive authority in New York City to declare a state of emergency after
Executive Law § 24 came into effect was an April 1, 1980 executive order issued by former Mayor
Edward Koch in response to a transit strike that ceased “[a]ll subway and bus services provided by

the Metropolitan Transit Authority” (NY City Executive Order [Koch] No. 47). The order imposed
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various travel restrictions upon private passenger vehicles that carried few people in the city,
ostensibly to encourage carpooling, and was the only emergency declared during Mayor Koch’s
tenure (id.). Similarly, the next declaration of a state of emergency, which was issued on December
14, 1999 by then-Mayor Rudy Giuliani, also ordered multiple travel restrictions in response to a
planned strike by transit workers (NY City Executive Order [Giuliani] No. 47). This was the only
emergency declared during the Giuliani administration.?

Subsequent mayors issued a greater number of emergency orders, and like the transit-
related emergencies declared by then mayors Koch and Giuliani, all were issued in response to
extrinsic circumstances. Former Mayor Michael Bloomberg’s first declared state of emergency on
January 7, 2002 was based on a threatened strike by transit workers and ordered the expansion of
for-hire vehicle and commuter van service to respond to transportation needs (NY City Executive
Order [Bloomberg] No. 3). He subsequently declared over thirty states of emergency to respond
to similar transit strike-related emergency declarations (see NY City Executive Order [Bloomberg]
Nos. 7,9, 11, 13, 14, 16-18, 20-26, 54-58, 60, 62-70, 75-82). Most of the other emergency orders
issued by Mayor Bloomberg were in response to the impacts of Hurricane Sandy, plainly a disaster
as defined under Executive Law § 20. For example, on October 28, 2012, Mayor Bloomberg
declared a state of emergency “because anticipated weather conditions [we]re likely to cause heavy
flooding, power outages, and disruption of public transportation and other vital services, and these
conditions imperil the public safety” (NY City Executive Order [Bloomberg] No. 163). Pursuant
to this declaration, which was renewed continuously until the end of his tenure and subsequently
renewed by his successor Bill de Blasio, Mayor Bloomberg issued executive orders to respond to

the storm, such as by ordering the removal of debris from public and private property and waiving

3 Former Mayor David Dinkins, who served as New York City Mayor between the Koch and Giuliani
administrations, issued no emergency declarations during his tenure.
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license and registration requirements for waste collection and removal (NY City Executive Order
[Bloomberg] No. 235).

Former Mayor Bill de Blasio also issued emergency declarations and related executive
orders in response to the COVID-19 pandemic. On March 12, 2020, he declared a state of
emergency due to the outbreak of the pandemic, a disaster clearly encompassed under Executive
Law § 20, (NY City Executive Order [de Blasio] No. 98), and issued tens of executive orders in
response. Pursuant to this emergency declaration, on March 16, 2020, Mayor de Blasio issued an
executive order directing hospitals and ambulatory surgery centers to cancel or postpone elective
procedures; directing all establishments offering food or drink to offer only take-out and delivery
service; and directing all entertainment venues, commercial gyms, and adult congregate centers to
close (NY City Executive Order [de Blasio] No. 100). Subsequent executive orders modified or
replaced these restrictions or added new ones. Contemporaneously with his issuance and renewals
of COVID-19-related executive orders and following the May 25, 2020, murder of George Floyd
by a police officer in Minneapolis, Minnesota, Mayor de Blasio declared a state of emergency due
to demonstrations in New York City in response to the murders of Black people by police officers
(NY City Executive Order [de Blasio] No. 118). In the declaration, he claimed that “the imposition
of a curfew is necessary to protect the City and its residents from severe endangerment and harm
to their health, safety and property” due to “violent acts . . . happening primarily during the hours
of darkness” (id.). The declaration was followed by executive orders that imposed a city-wide daily
curfew from 8:00 PM until 5:00 AM from June 3, 2020 until June 8, 2020 (NY City Executive
Order [de Blasio] Nos. 119, 121). Mayor de Blasio ultimately lifted the curfew early following
immense public backlash, peaceful demonstrations, and reports of police brutality across New

York City (see Sydney Pereira, De Blasio Ends Curfew One Day Early As NYC Prepares To
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Reopen, Gothamist [June 7, 2020], available at https://gothamist.com/news/new-york-city-lifts-8-

pm-curfew [last accessed Dec 3, 2024]).

The use of the suspension provision of Executive Law § 24 has been far more limited. The
first suspensions of local law pursuant to Executive Law § 24(1)(g) arose during Mayor
Bloomberg’s administration when he suspended various local laws to facilitate the city’s response
to the impacts of Hurricane Sandy. Due to the storm’s “heavy flooding, power outages, and
widespread damage to residential and commercial buildings throughout the city, causing unsafe
conditions in those buildings and imperiling health and safety,” Mayor Bloomberg issued an
executive order suspending application and permit fees required under local law for certain

(13

construction activities in order to facilitate “work necessary for repair and reconstruction of
buildings damaged” by the storm (NY City Executive Order [Bloomberg] No. 172). On January
31, 2013, he also suspended multiple provisions of a zoning resolution that “would substantially
impede rapid reconstruction” of affected buildings in flood zones (NY City Executive Order
[Bloomberg] No. 230). And on February 5, 2013, he issued an order suspending local laws related
to demolition given the damage that some buildings sustained from the storm (NY City Executive
Order [Bloomberg] No. 234).

The next uses of executive authority pursuant to Executive Law § 24 (1) (g) arose in
response to the COVID-19 pandemic. Former Mayor de Blasio issued executive orders suspending
multiple provisions of the New York City Charter setting forth the frequency with which City
Council must meet; laws and rules related to the Uniform Land Use Review Procedure;
procurement laws to facilitate procurement of “necessary goods, services and construction in

response to the emergency;” and sections of the Administrative Code and Title 40 of the Rules of

the City of New York to “allow the Department of Correction from engaging in emergency
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response measures in relation to the person-to-person transmission of COVID-19” (NY City
Executive Order [de Blasio] No. 100). In each of these instances, the suspension was tied
specifically to necessary action to respond to the external disaster.

Mayor de Blasio also used his executive authority to suspend rules promulgated by the
executive branch related to city jails. On September 15, 2021, he issued Emergency Executive
Order 241, which declared a state of emergency within Department of Correction (“DOC”)
facilities due to “excessive staff absenteeism” and related “staffing shortages” (NY City Executive
Order [de Blasio] No. 241). Pursuant to this declared state of emergency, Mayor de Blasio
suspended provisions set forth in the Board of Corrections Minimum Standards, including rules
“concerning the commingling of inmate populations[] to allow the DOC to consider safe housing
alternatives for young adults in custody” and procurement rules with respect to procurement
deemed ‘“necessary to respond to the emergency” (id.). On the basis of this declared state of
emergency, which is still in effect today, Mayor de Blasio suspended other local laws. For
example, Emergency Executive Order 304, issued on November 29, 2021, suspended portions of
the Administrative Code of the City of New York to permit custodial officers to undertake
additional shifts due to the staffing shortage (NY City Executive Order [de Blasio] No. 304).

More recently, on October 7, 2022, Mayor Adams issued Emergency Executive Order 224
(NY City Executive Order [Adams] No. 224). This order declared a state of emergency “based on
the arrival of thousands of individuals and families seeking asylum™ (id.). Based on this state of
emergency, Mayor Adams suspended multiple “laws and rules related to the City’s Uniform Land
Use Review Procedure, and other procedures applicable to the City planning and land use review
processes, to the extent they would apply to the siting, construction, and operations” of temporary

humanitarian relief centers to be established to provide a range of assistance to the arriving
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immigrants (id.; NY City Executive Order [Adams] No. 230). These executive orders, which were
far more limited in scope than Mayor Adams’ orders related to Local Law 42, were subject to legal
challenges (see Herkert, 81 Misc 3d at 548 [holding that the orders “exceed[ed] the authority of
Executive Law § 24”]; but see Williams v State, 2024 NY Slip Op 30872[U] [Sup Ct, Kings County
2024] [upholding the same EOs at issue in Herkert]).

Across all of these uses of executive authority—from its early usage in the transit context,
its expansion to other forms of crises, and its infrequent use to suspend operation of local law—
this authority was wielded in order to enable the City to facilitate a response to some external
circumstance asserted to constitute an emergency. In none did the executive decide that lawful
action taken by the legislature itself constituted a public emergency.

II. EXECUTIVE ORDERS 624 AND 624 ARE UNLAWFUL.

Contrary to the historical use of executive authority to manage external issues, Executive
Orders 624 and 625 declare that a state of emergency exists “because of the imminent effective
date of Local Law 42” (NY City Executive Order [Adams] No. 624). In issuing these orders,
Mayor Adams claimed that the law “would remove key tools necessary to mitigate the risk of
violence in DOC facilities, endanger DOC staff and persons in custody, and likely result in an
increase in violence in DOC facilities” (id.). The executive orders also claim that “attempting to
implement L[ocal] L[aw] 42 at this time ... would be dangerous and would subject incarcerated

99 ¢

individuals and staff to further risk of harm,” “could actually result in an increased risk of harm to
other incarcerated individuals and staff,” and “would be dangerous for those incarcerated and
[who] work in the jails” (id.).

In other words, Executive Orders 624 and 625 suggest that Local Law 42 itself would create

an emergency. Neither the text of Executive Law § 24 nor any past executive orders promulgated

under it support this novel and unreasonable premise. Executive Orders 624 and 625 do not meet

10
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the requirement of Executive Law § 24 to suspend local laws only as reasonably necessary for the
purpose of responding to a disaster and thereby improving it. Ironically, given ample data
demonstrating the public health and safety benefits of ending solitary confinement, (see Dr. Bandy
X Lee and Dr. James Gilligan, Banning solitary stems violence, Daily News [Jan 18, 2024],

available at https://www.nydailynews.com/2024/01/18/banning-solitary-stems-violence/ [last

accessed Dec 7, 2024]; Sarah Glowa-Kollisch et al., From Punishment to Treatment: The “Clinical
Alternative to Punitive Segregation” (CAPS) Program in New York City Jails, International
Journal of Environmental Research and Public Health [Feb 2, 2016], available at

https://doi.org/10.3390/ijerph 13020182 [last accessed Dec 7, 2024]), the local law suspended here

was passed to avoid the precise “emergency” that the Adams Administration now claims it will
cause. In addition, no past mayor has used executive authority to prevent implementation of a law
on the basis that the law’s substantive provisions create an emergency. Instead, where mayors have
invoked executive authority to suspend legislative actions in the past, they did so in order to
facilitate rapid response to an external disaster or emergency, such as suspension of local
demolition laws in order to expedite clean up of debris and damage sustained during Hurricane
Sandy (see NY City Executive Order [Bloomberg] Nos. 230, 234). Mayor Adams’s actions here—
his latest attempt to manage his policy disagreements with Local Law 42—trivialize the concept
of an emergency, and if upheld, would unlawfully empower local executives to utilize executive
authority to circumvent laws with which they disagree (see Clark v Cuomo, 66 NY2d 185, 189
[1985] [the doctrine of separation of powers is violated “when the Executive acts inconsistently
with the Legislature, or usurps its prerogatives”]; Subcontractors Trade Assn. v Koch, 62 NY2d
422 [1984] [holding that because mayoral executive order was “at odds with existing legislative

policy,” it constituted “unlawful infringement upon the legislative function™]).

11


https://www.nydailynews.com/2024/01/18/banning-solitary-stems-violence/
https://doi.org/10.3390/ijerph13020182

FTLCED._NEW YORK COUNTY CLERK 1271372024 01:55 PV | NDEX NO. 161499/ 2024

NYSCEF DOC. NO 17 RECEI VED NYSCEF: 12/13/2024

Even where courts have upheld the use of executive authority in the prison and jail context,
they have been clear that this authority cannot displace legislative authority (Dorst v Pataki, 167
Misc 2d 329, 336-37 [Sup Ct, Albany County 1995], affd 228 AD2d 4 [3d Dept 1997], affd 90
NY2d 696 [1997]); see also County of Gloucester v State of New Jersey, 132 NJ 141, 144 [1993]
[emergency authority is not “a vehicle to circumvent the general plan” of legislative bodies]).

Dorst v Pataki is instructive. There, the court invalidated an executive order regarding
temporary release restrictions placed on individuals who were incarcerated because it “directly
conflict[ed]” with the relevant statutory scheme and represented an “arrogation of legislative
authority” (167 Misc 2d at 336-38). Similarly, here, the executive orders suspending Local Law
42 directly conflict with the legislative determinations issued in response to the precise conditions
at issue: the health and safety of individuals incarcerated at Rikers. And in the rare instances where
courts have recognized incarceration-related emergencies, they have done so in response to
extrinsic conditions and under alternative emergency standards much more permissive than
Executive Law § 24 (see Hart Is. Comm. v Koch, 137 Misc 2d 521, 526 [Sup Ct, New York County
1987], affd in part, mod in part, 150 AD2d 269 [1st Dept 1989]; Gerges v Koch, 62 NY2d 84, 89,
95 [1984]; compare NY City Executive Order [Beame] No. 91, with Executive Law § 20 [1] and
Executive Law § 24). And in none of these instances did the implicated executive action involve
the contravention of the will of the legislature.

Because here, Executive Orders 624 and 625 and all subsequent renewals are targeted at
suspending provisions of a lawfully enacted piece of legislation, they display the “arrogation of

legislative authority” that courts have held unlawful. Therefore, these orders should be invalidated.

12
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CONCLUSION

For the foregoing reasons, amicus curiae joins in support of the Petitioners to urge this

Court to vacate Emergency Executive Orders 624 and 625 and all subsequent renewals of these

orders.

Dated: December 13, 2024
New York, New York
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