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January 6, 2025 

Via Electronic Mail  

Open Letter to New York Colleges & Universities Regarding Free Speech, Academic 

Freedom, and Antidiscrimination on Campus 

Dear New York College and University Presidents and Administrators:  

 Amidst the wave of pro-Palestinian student protests across college campuses in New 

York and around the country, we are aware that many of you have received complaints from 

students and faculty alleging anti-Palestinian, anti-Muslim, anti-Israeli, and antisemitic 

discrimination and harassment on campus. We understand that, related to these complaints, many 

of you are either considering or have recently implemented updates to your institution’s policies 

against discrimination and harassment. This is no easy undertaking. Universities of course have 

an obligation to protect student safety on campus, and they are obliged to take action to stop and 

prevent discrimination and harassment. But it is also the responsibility of university officials to 

help students feel safe amidst political disagreements, and to differentiate political disagreements 

from hate, harassment, and discrimination. Policies that interpret and apply Title VI that have the 

effect of prohibiting speech related to the Palestinian-Israeli conflict, such as the recently 

amended nondiscrimination and anti-harassment guidance issued by New York University 

(“NYU NDAH”),1 do not achieve this balance and will infringe upon and chill campus speech 

and academic freedom. Universities should not conflate political criticism with hate or use 

isolated incidents as a pretext to silence political views they oppose. 

The NYCLU is deeply dedicated to the principles of academic freedom and free speech, 

as well as to educational equality and ensuring that academic environments are free from 

discrimination and harassment. These important principles, enshrined in federal constitutional 

and antidiscrimination law, are compatible with one another on college and university campuses 

and must be appropriately balanced in university antidiscrimination and anti-harassment policies. 

Title VI Must Be Read Consistently with Principles of Free Speech & Academic Freedom on 

University Campuses 

In the university environment, the First Amendment guarantees the constitutional rights 

of free expression and association at public universities. Title VI of the 1964 Civil Rights Act2 

 
1
 NYU, University’s Expectations on Conduct, https://www.nyu.edu/students/student-information-and-

resources/student-community-standards/nyu-guidance-expectations-student-conduct.html#1 (“NYU NDAH 

Guidance”). 
2
 42 U.S.C. § 2000d.   
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prohibits discrimination on the basis of race, color, or national origin and promotes equal 

educational opportunity at both public and private universities in New York that receive federal 

funding. In prohibiting discrimination on the basis of national origin, Title VI has been 

interpreted to forbid discrimination grounded in “actual or perceived national origin” including 

“shared ancestry.” The statute, therefore, reaches forms of bigotry that include antisemitism and 

Islamophobia. 

An educational institution may be responsible under Title VI for creating a “hostile 

environment” based on harassment if such harassment “is subjectively and objectively offensive 

and is so severe or pervasive that it limits or denies a person’s ability to participate in or benefit 

from” an educational opportunity, and the institution had actual or constructive notice of the 

hostile environment and “failed to take prompt and effective steps” to combat it.3 Courts have 

held, for example, that epithets directed towards a particular student, racist or antisemitic slurs, 

offensive symbols being posted or graffitied on school grounds, bullying, and threats of violence 

could contribute to impermissible harassment.4 Universities must take seriously and vigorously 

investigate any such “subjectively and objectively offensive” harassment that is pervasive and 

gives rise to an antisemitic, anti-Israeli, anti-Muslim, anti-Palestinian, and/or anti-Arab hostile 

environment.5 OCR is clear that “[t]he fact that harassment may involve conduct that includes 

speech in a public setting or speech that is also motivated by political or religious beliefs . . .  

does not relieve a school of its obligation to respond under Title VI . . . if the harassment creates 

a hostile environment in school for a student or students.”6 

At the same time, Title VI must be interpreted and applied in a manner that comports 

with constitutional standards. The federal Office of Civil Rights (“OCR”) has therefore long 

recognized that Title VI must be applied in conformance with the constitutional standards 

enshrined in the First Amendment.7 Under those standards, efforts made pursuant to Title VI to 

regulate expression or association on the basis of the content of speech can only be sustained if 

 
3 OCR Race & School Programming at 4-5.   
4 See Zeno v. Pine Plains Cent. Sch. Dist., 702 F.3d 655 (2d Cir. 2012) (finding that regularly taunting, menacing, 

and assaulting a student, calling him racial slurs, and explicitly and impliedly threatening him could constitute 

harassment); see also T.E. v. Pine Bush Cent. Sch. Dist., 58 F. Supp. 3d 332, 357-58 (S.D.N.Y. 2014) (describing 

antisemitic harassment).   
5 Under Title VI, teachers also cannot unlawfully discriminate against their students based on race, ethnicity, or 

religion. For example, unevenly applied performance standards, inconsistent explanations for adverse action, 

consideration of ethnicity in grading, and derogatory statements could contribute to a finding of discrimination 

depending on the facts at hand. See, e.g., Tolbert v. Queens Coll., 242 F.3d 58 (2d Cir. 2001).   
6
 OCR, Dear Colleague Letter: Protecting Students from Discrimination, such as Harassment, Based on Race, Color, 

or National Origin, Including Shared Ancestry or Ethnic Characteristics, at 3, https://www.whitehouse.gov/wp-

content/uploads/2024/05/colleague-202405-shared-ancestry.pdf (last visited Oct. 4, 2024) (“OCR Protecting 

Students from Discrimination Dear Colleague Letter”). 
7 OCR, First Amendment: Dear Colleague, OCR-00028 (July 28, 2003) (“OCR First Amendment Dear Colleague 

Letter”) (last visited October 4, 2024), https://www.ed.gov/about/offices/list/ocr/firstamend.html; OCR, Race and 

School Programming n. 25 & 35 (August 2023), https://www2.ed.gov/about/offices/list/ocr/letters/colleague-

20230824.pdf (last visited May 28, 2024) (“OCR Race & School Programming”); OCR Protecting Students from 

Discrimination Dear Colleague Letter.  
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such efforts advance “compelling interests” and do so in a manner that is “narrowly tailored.” 

Prohibiting “severe or pervasive” harassment that deprives a student of an educational 

opportunity clearly serves “compelling state interests,” and the application of Title VI 

prohibitions on harassment must be applied in a “narrowly tailored” fashion. 

Accordingly, federal courts considering Title VI and university antidiscrimination 

policies have recognized that when schools attempt to restrict or punish speech made in the 

educational community on matters of public concern, including Palestinian rights and criticism 

of the Israeli or U.S. government, they risk violating free speech guarantees. For instance, a 

California district court concluded that a Title VI claim alleging an antisemitic hostile 

environment at the University of California at Berkeley could not be applied to stifle student 

speech that was pro-Palestinian and opposed to the government of Israel because “a substantial 

portion of the conduct” at issue in the case “represent[ed] pure political speech and expressive 

conduct, in a public setting, on matters of public concern, which is entitled special protection 

under the First Amendment.”8 Although that case concerned a public university,  this reasoning is 

no less true in a private university context because any school that receives public funding must 

interpret and apply Title VI in a manner consistent with the First Amendment. OCR is clear that 

it “enforces the laws within our jurisdiction consistent with the First Amendment,” and 

“[n]othing in Title VI or regulations implementing it requires or authorizes a school to restrict 

any rights otherwise protected by the First Amendment to the U.S. Constitution.”9  

This makes good sense. Academic freedom is fundamental to any university’s healthy 

functioning because the purpose of universities is to encourage critical thought, experimentation, 

and cultural and social evolution.10 As a vital “marketplace of ideas,”11 the university 

environment exposes students and faculty to new ideas and viewpoints. Students learn to 

question, formulate, and express their own views and to think for themselves. In this 

environment, students thus become better prepared to participate in a democratic society.12 To 

uphold academic freedom, universities must maintain a protected space for academic discourse 

free from state intrusion. It is in this protected space where the academic community can best 

exercise its established right to determine, monitor, and correct the content of lectures and 

 
8 Felber v. Yudof, 851 F. Supp. 2d 1182, 1187-89 (N.D. Cal. 2011).   
9 OCR Protecting Students from Discrimination Dear Colleague Letter, at 2-3. 
10 See Sweezy v. State of N.H. by Wyman, 354 U.S. 234, 262-63 (1957) (Frankfurter, J., concurring) (“A university is 

characterized by the spirit of free inquiry, its ideal being the ideal of Socrates—‘to follow the argument where it 

leads.’ This implies the right to examine, question, modify or reject traditional ideas and beliefs. Dogma and 

hypothesis are incompatible, and the concept of an immutable doctrine is repugnant to the spirit of a university.”).   
11 Healy v. James, 408 U.S. 169, 180 (1972); see also, e.g., Letter from OCR to U.C. Berkeley (August 19, 2013) 

(OCR Case No. 09-12-2259), https://s3.amazonaws.com/cms.ipressroom.com/401/files/202308/DOE.OCR_.pdf 

(last visited May 28, 2024) (noting that First Amendment protections are “particularly relevant in the university 

environment where academic freedom fosters the robust exchange of ideas”).   
12 See Kennedy v. Bremerton Sch. Dist., 597 U.S. 507, 541 (2022) (noting the “long constitutional tradition under 

which learning how to tolerate diverse expressive activities has always been ‘part of learning how to live in a 

pluralistic society’” (internal citation omitted)).   
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academic discussion.13 This is particularly important when academic discourse involves political 

speech, dissenting views, or criticism of government action.14 

The NYU NDAH Goes Far Beyond What Title VI Requires and Risks Chilling Speech 

Considering these principles, we are concerned that certain provisions of the NYU 

NDAH go so far beyond an appropriate interpretation of Title VI that they will chill protected 

speech and curtail academic freedom. The targeted institutional suppression of speech in support 

Palestinian human rights on university campuses is unfortunately not new,15 and, as written, the 

NYU NDAH will likely chill speech critical of the Israeli government or of Zionism that plainly 

does not rise to the level of a Title VI violation and impede important academic discussions and 

debates on campus about Palestine and Israel. 

While a majority of the NYU NDAH appropriately tracks language in Title VI and other 

applicable federal laws, one provision of the policy is excessively vague.16 The policy states that 

“[s]peech and conduct that would violate the NDAH if targeting Jewish or Israeli people can also 

violate the NDAH if directed toward Zionists.”17 Whether a statement criticizing Zionism can be 

regarded as antisemitic turns on the context of the statement, including the nature of the criticism 

and/or the setting in which the statement is conveyed. Even so, the impact of proscribing 

potentially all “speech and conduct . . . directed toward Zionists” goes far beyond what is 

required and what a university is obligated to address under Title VI. While private universities 

like NYU may have greater flexibility to craft discrimination policies absent strict constitutional 

constraints, they should not misrepresent what Title VI requires and give it a broader reading 

than that which would be compatible with the free speech principles of the First Amendment. 

Public and private universities that receive federal funding alike are obligated to interpret and 

apply Title VI in a manner that comports with the constitutional standards embodied in the First 

Amendment, which would strictly scrutinize any provisions attempting to limit speech.  

NYU attempts to clarify that “[e]xpressing views regarding a particular country’s policies 

or practices does not violate University policy,” but this does not remedy the NYU NDAH’s 

defects. The guidance goes on to vaguely suggest that the term “Zionist” may be interpreted by 

the university as a “code word[].” While context matters in any antidiscrimination analysis, this 

particular provision of the policy is so vague that it is hard to see how any student or faculty 

member could understand when use of the term “Zionism” or “Zionist” would be understood by 

 
13 See Sweezy, 354 U.S. at 260-62 (Frankfurter, J. concurring).   
14 C.f. Matal v. Tam, 582 U.S. 218, 220-21 (2017) (Kennedy, J., concurring in part and in judgment) (rejecting law 

that that “reflect[ed] the Government’s disapproval of a subset of messages it finds offensive”); Virginia v. Black, 

538 U.S. 343, 365 (2003) (plurality opinion).   
15 Palestine Legal & Center for Constitutional Rights, The Palestine Exception to Free Speech: A Movement Under 

Attack in the US, 

https://static1.squarespace.com/static/548748b1e4b083fc03ebf70e/t/560b0bcee4b016db196d664b/1443564494090/

Palestine+Exception+Report+Final.pdf (last visited Oct. 9, 2024). 
16 NYU NDAH Guidance.  
17 Id. 
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the university as a code word or not. It is perhaps the case that the NYU guidance is seeking to 

draw a distinction between Zionism as an ideological movement and ad hominem attacks 

directed at individual “Zionists” where such attacks do not take the form of reasoned discourse. 

But the guidance is entirely unclear on this point. It remains uncertain what criteria are used in 

evaluating instances of policy violations, and the guidance provides no specifics about how or 

when it will be determined to be a code word, thus risking arbitrary enforcement and the 

suppression of a particular viewpoint. 

A student or faculty member who wishes to express criticism of the policies of the 

government of Israel—which the policy apparently allows—may also choose to criticize 

Zionism as a political movement or the actions of those who identify as Zionists in a political 

sense. Under the language of the policy, that student or faculty member could be punished 

simply for using the term “Zionism” or “Zionist” even if they meant it to refer to Zionism alone, 

and it was not directed at any individual. Additionally, the policy does not acknowledge or take 

into account assumptions and disputes amongst Jewish students and faculty about Zionism, some 

of whom may wish to critique “Zionism” or “Zionists.” The policy will likely have the impact of 

chilling important debates on these topics. These provisions of the NYU NDAH guidance are 

confusing at best and, at worst, will chill a broad array of nondiscriminatory political speech on 

campus.  

Finally, the NDAH guidance fails to note the proper standard for considering whether 

Title VI has been violated: universities are obligated to and should investigate allegations of 

“subjectively and objectively offensive” discrimination and harassment that is “so severe or 

pervasive that it limits or denies a person’s ability to participate in or benefit from” an 

educational opportunity. Not all allegations regarding controversial speech meet that standard. 

We strongly encourage universities to craft antidiscrimination policies that prevent 

student discrimination and harassment. But university antidiscrimination policies must protect 

against and respond to harassment of Jewish or Israeli students no more or less vigorously than 

they do for Palestinian, Muslim, or Arab students, or for any other student experiencing 

discrimination on the basis of a protected characteristic. And universities must do so in ways that 

comport with Title VI as well as principles of free speech and academic freedom, which permit a 

wide array of faculty and student speech and expression, including speech that some may find 

offensive. 

Conclusion 

In conclusion, we urge New York colleges and universities to refrain from adopting 

similarly vague provisions, and instead to implement nondiscrimination policies that 

appropriately balance principles of academic freedom, free speech, and educational equality. We 

also urge NYU to revise its policies in a manner that respects the rights of students and faculty to 

speak up and speak out about important issues of the day. 
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Sincerely, 

Donna Lieberman JP Perry 

Executive Director  Senior Staff Attorney 


