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Subject: Protect Reproductive Freedom and LGBTQ Rights

A Trump presidency presents an existential threat to reproductive freedom and LGBTQ
rights. Trump and his allies have made clear that overturning Roe v. Wade was just the
beginning — their ultimate aim is to eliminate access to abortion across the country and
erase transgender people from public life.

The Trump administration plans to weaponize the Comstock Act, a defunct Victorian-era
anti-obscenity law, to effectively ban abortion nationwide.! They also intend to restrict, and
possibly eliminate, access to mifepristone, a medication used in half the abortions in this
country.? Additionally, Trump and his allies promise to drastically cut federal funding for
reproductive health care and gender-affirming care, including by eviscerating Title X family
planning funding? and eliminating or seriously undermining Medicaid funding for
reproductive health and gender-affirming care, further jeopardizing access for low-income
New Yorkers. To make matters worse, we expect the Trump administration to eviscerate
federal health privacy protections and weaponize information about people’s health care
decisions against them and those who cared for them.*

In the face of these threats, there are three measures New York lawmakers must enact.
First, as the federal government moves to use its surveillance and law enforcement
capacities against those who provide, seek, receive, and support abortion care and gender-
affirming care, New York must increase privacy protections for health data. Toward that
end, it must enact a bill> that would give New Yorkers control over our commercial
health data, like Fitbit and period tracker app data,® and make it harder for hostile law
enforcement — whether federal or in another state—to use those data to prosecute New

L See generally Trump on Abortion, ACLU, https://www.aclu.org/trump-on-abortion (last visited Nov. 19, 2024).
21d.

3 Millions of people rely on Title X funding each year to access free sexual and reproductive health care. The last
Trump administration imposed a gag rule barring Title X providers from talking about abortion. Its
reinstatement will likely force New York to withdraw from the Title X program, as it did during the first Trump
administration.

4 We expect the Trump administration to rescind the Health Information Portability and Accountability Act
(HIPAA) Privacy Rule to Support Reproductive Health Care Privacy, and possibly even the HIPAA Privacy Rule
in its entirety, to make it easier for law enforcement to access Protected Health Information about abortion and
gender-affirming care. They will also likely misuse federal law enforcement and surveillance capabilities,
including Fusion Centers and Joint Terrorism Taskforces, to investigate and prosecute those who provide, seek,
receive, and facilitate abortion care and gender-affirming care.

5 A.4983-D (Rosenthal)/S.158-E (Krueger) in the 2023-24 legislative session.

6 These data receive no privacy protections at all under New York or federal law, including HIPAA.



Yorkers for providing, receiving, or helping another to access to health care—whether that
is abortion care, gender-affirming care, or any other type of health care.

Second, most health care providers keep electronic health records, which make a patient’s
entire medical record — including information about abortion and gender affirming care —
automatically available to anyone with access to an electronic health records system, even
across state lines. This automatic sharing supports continuity of care but can expose New
York patients and providers to criminalization, especially if they travel or move to a state
that bans abortion or gender-affirming care. It can also expose them to discrimination by
other providers within New York State. In fact, the primary way that people who are
criminalized for their pregnancy outcomes come to law enforcement’s attention is because a
health care provider reported them.” Lawmakers must pass legislation to enable patients
to reap the benefits of electronic health records without risking that information
about their abortion, gender affirming care, or other sensitive health care will be
shared against their will and used against them.8

Finally, New York lawmakers must close loopholes in our state’s shield laws? to better
protect those who seek, provide, and facilitate reproductive health care and
gender affirming care from investigation and punishment during a Trump
administration. This includes passing a bill'? that better aligns New York’s protections for
gender-affirming care with those for reproductive health care, ensures that all types of
providers are covered by our shield law’s licensure and malpractice protections, and
clarifies that families who come to New York so a child can receive gender-affirming care
may avail themselves of New York courts. New York must also pass legislation to prevent
private entities, like hospitals and clinics, from sharing information related to reproductive
health care or gender affirming care at the request of hostile state or federal officials and
empower the state Attorney General to enforce these protections.

New York must do all it can to remain a beacon for reproductive health care and trans
justice during the difficult years ahead, including providing adequate funding to deliver
care.!! In any political environment, these measures represent important steps to expand
New Yorkers’ access to health care and protect our privacy, but under a Trump
administration they are nothing short of imperative.

7 See Pregnancy Justice, The Rise of Pregnancy Criminalization 4 (Sept. 2023).

8 S.7879A-Fernandez/A.8884A-Lunsford in the 2023-24 legislative session. Specifically, the bill would require
the Department of Health to promulgate regulations compelling the electronic health record companies to create
the ability to segment electronic health records and suppress sensitive health information at a patient’s
direction.

9 New York’s shield laws, first enacted in the wake of the Dobbs decision, aim to ensure New York does not
participate in or facilitate any effort to investigate, prosecute, or punish those who seek, provide, and facilitate
reproductive health care and gender affirming care in New York.

10 S.7506-A (Hoylman-Sigal)/A.7687-A (Bronson) in the 2023-24 legislative session.

11 New York must adequately fund the delivery system for reproductive health care and gender-affirming care
in New York, including by ensuring that state dollars can be spent on logistical support, like travel and
childcare, and capital improvements to abortion facilities, like equipment upgrades and facility enhancements—
the two unmet needs providers most frequently cite. The State must also create contingency funds to be used if
the event of federal funding cuts, increase funding for the Reproductive Freedom and Equity Fund, and increase
state Medicaid reimbursement rates for medication abortion and care later in pregnancy, which are currently
below the cost of providing such care. These financial investments are necessary to ensure New York’s sexual
and reproductive health infrastructure can weather the challenges to come while providing care to all who need
it.



