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Transgender, gender nonconforming, non-binary, and intersex (TGNCNBI) New Yorkers often
survive at the intersection of many socioeconomic burdens. They disproportionately face food,
shelter, and employment insecurity, race-based and gender-based discrimination, and
immigration status issues.! They are also notoriously policed and criminalized, and thus
disproportionately likely to be incarcerated.? Incarceration is dehumanizing for anyone, but
TGNCNBI people, especially those who are Black, Indigenous, and other people of color, are
especially likely to experience harassment, degradation, and violence.?

During processing and while in custody, people whose gender expression does not conform to
their sex assigned at birth are frequently misgendered and referred to in demeaning ways by
correctional officers. The vast majority of TGNCNBI individuals are placed in facilities that do
not match their gender identity or that otherwise put their safety at risk. Improper housing
regularly leads to violence, and when TGNCNBI people are attacked, they are often put in
solitary confinement or other protective custody for extended periods of time, often against
their own wishes.

S.1049/A.5478 would help keep TGNCNBI people safe by requiring that prisons and jails
presumptively house people consistently with their gender identities, unless they opt-out, with
a list of reasons that cannot be used as the basis for a denial; ensuring that staff at facilities
respect a person’s gender identity in all contexts, including name and pronoun use and during
searches; and mandating access to clothing, toiletry items, and grooming standards consistent
with a person’s gender identity. It would also place a fourteen-day limit on involuntary
protective custody.

The NYCLU strongly supports S.1049/A.5478 and urges its immediate passage.

1 See generally Sandy E. James et. al, The Report of the 2015 U.S. Transgender Survey, The National
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One in six people who identifies as transgender reports having been incarcerated at some
point in their lifetime, and this figure jumps to nearly one in two for Black transgender
women.* In a 2017 survey of transgender and non-binary people incarcerated in New York
State, 95 percent of respondents reported being verbally harassed and called derogatory
names by corrections staff.> TGNCNBI people in the New York State carceral system regularly
face vicious physical, verbal, and sexual harassment; they are nearly ten times more likely to
be sexually assaulted than the general prison population.® They are also routinely
misgendered, “dead named” (or called by their former name), and denied medical care.

In fact, the conditions TGNCNBI people face while incarcerated can be fatal. For example,
Layleen Polanco, an Afro-Latinx trans woman, died of neglect in a solitary confinement cell at
Riker’s Island, where she was placed for nearly three weeks despite her history of epilepsy, the
obvious deterioration of her mental and physical health, and against procedures.”

Even the New York State Sheriff’s Association agrees that reforms are necessary. They
endorsed the provisions included in S.1049/A.5478 as part of a settlement in Steuben County.8
The Steuben County Sheriff described the settlement’s terms as necessary “to ensure that all
citizen rights are met.”®

Finally, New York will not be the first state to pass legislation respecting the safety and
dignity of TGNCNBI who are incarcerated. Connecticut, Massachusetts, and Californial® have
enacted similar protections, and New Jersey agreed to protections as settlement to litigation.!!
In fact, at least 18 counties in New York State have adopted similar policies to those
S.1049/A.5478 would require, either voluntarily or to settle a lawsuit.12

The NYCLU urges the legislature to expediently pass S.1049/A.5478 to bring these lifesaving
reforms to New York State.
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