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Subject: Part K of S.9005/ A.10005, and S.8599 (Sutton) / A.9335 (Lasher)
(Buffer Zones at Houses of Worship and Reproductive Health
Clinics)

Position: OPPOSE

Current U.S. and New York Law provide avenues for relief if a person is being
intimidated or prevented from entering a house or worship or a reproductive health
facility.! However, rather than utilizing current law, the state is advancing proposals
that would establish blanket, unconstitutional restrictions on the right to speech and
assembly. For this reason, the New York Civil Liberties Union (NYCLU) strongly
opposes S.8599 (Sutton) / A.9335 (Lasher), and Part K of the FY2027 Public
Protection and General Government (PPGG) Executive Budget bill (S.9005 /
A.10005) (hereinafter PPGG Part K).

No doubt, our state has a responsibility to address hate and violence in our
communities. Yet these measures are simply not a solution to this problem and they
would violate basic democratic principles. These proposals, which would establish a
one-size-fits-all 25-foot buffer zone outside of each reproductive health clinic and place
or worship in the state, would strip away New Yorkers’ rights of free speech and
assembly. The proposals are clearly unconstitutional, would undermine current legal
protections afforded reproductive health clinics, would broadly prevent First
Amendment protected protest, and would increase policing of disfavored communities
and messages. They would also unnecessarily create yet another enforcement tool
where state and federal law already provide a solution.

I. The Proposals Unconstitutionally Restrict the Right to Free Speech.

Both S.8599/A.9335 and PPGG Part K would prohibit public demonstrations within
twenty-five feet of an entrance to any place of worship in New York state, with “place
of worship” defined broadly enough in both bills to include most places where prayer or
spiritual contemplation take place. Although drafted with a nod to content- and
viewpoint-neutrality, the intended effect of these proposals is to stifle what in most
cases will be core political speech in a traditional public forum on issues of significant
public importance. The government’s power to limit the substance of such speech is

118 U.S.C. § 248; N.Y. Pen. L. §§ 240.70-71.
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practically nonexistent, and its authority to limit even the time, place, or manner of
that expression is heavily circumscribed.

A. The Supreme Court has Made Clear that Buffer Zones Like those
Proposed Here Are Impermissible.

The Supreme Court has established clear rules around buffer zones. As a baseline, any
restriction on expression in a traditional public forum—Iike a sidewalk or park—must
be both content- and viewpoint-neutral.? If not, it will be considered presumptively
unconstitutional.? Further, even a content- and viewpoint-neutral law must be
narrowly tailored to achieve an important government interest, which means it
generally may not be too overinclusive, restricting more protected expression than
necessary to achieve the government’s ends, or too underinclusive, capturing too little
unprotected conduct to be effective at its stated purpose.¢ Put differently, the
government must identify a problem that existing law cannot solve, and tailor the new
law to solve the problem without suppressing too much lawful expression. Neither
S.8599/A.9335 nor Part K are narrowly tailored; they both fail the Supreme Court’s
test on multiple levels.

First, S.8599/A.9335 and PPGG Part K are almost certainly overinclusive, in that they
would restrict far more public expression than necessary to accomplish the
government’s interest in protecting worshipper safety and access to houses of worship.
First, as noted above, existing law already criminalizes the sort of conduct the state
wishes to address here: assaults, physical attacks, harassment and threats, etc.5 And
the law already allows places of religious worship to seek injunctions where protest
rises to the prohibited level of interference, intimidation, or when facility entrances
are blocked. And of course, the rest of New York’s Penal Code already protects every
New Yorker from harassment, menacing, assault, battery, or other dangerous
behavior wherever they are, including when practicing their faith.

Second, there is no record of violence, intimidation, or interference emanating from the
protests in the City, let alone elsewhere in New York, that could possibly justify a
fixed statewide buffer zone outside of every place of religious worship and reproductive
health care facility in the state. And just as importantly, there is no record of the City
having tried to suppress unlawful activity within 25 feet of the City’s synagogues and
failing, necessitating the sort of extraordinary measure this bill represents. In light of
those two considerations—the adequacy of existing state laws prohibiting truly
dangerous or threatening behavior at public gatherings, and the lack of an intractable,
statewide problem justifying a severe, statewide remedy—a state law burdening public

2 McCullen v. Coakley, 573 U.S. 464, 477 (2014).

3 Id. Indeed, because this law would target “demonstrations,” which are typically critical of their
subject, it is arguably both content-based and viewpoint discriminatory, and potentially
unconstitutional on its face.

4 1d. at 486.

5 For example, New York Penal Law §§ 240.70-.71 guarantees New Yorkers safe access to houses of
worship and criminalizes intentionally interfering with another person’s exercise of religion.
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expression within 25 feet of every house of worship in New York is wholly
unnecessary, significantly overinclusive, and unconstitutional.

B. Temporary Funeral Buffer Zones Different.

Supporters argue that buffer zones around places of worship are constitutional
because courts have, in other cases, upheld buffer zones around funerals.¢ But that’s
simply not so. Every funeral buffer zone that has ever been upheld has been
drastically narrower in scope and duration than what these bills propose, and every
court to uphold a funeral buffer zone has carefully pointed out that funerals are a
different context, incorporating a different set of government interests.

To be clear: no court has ever treated the mere presence of a house of worship as
reason to keep the public away from it. Nor has any court afforded everyday worship—
or non-worship activities hosted at religious institutions, which often include business
meetings, fundraisers, political rallies, charity drives, concerts, and so on—the same
solemnity and privacy interests as funerals. And no court has upheld a fixed buffer
zone like the type proposed here.

C. Polling Place Buffer Zones are also Different.

Some have asked how these proposals compare to buffer zones that restrict political
campaigning within 100 feet of a polling place on Election Day. Those too are treated
differently. In upholding the practice, the Supreme Court recognized that such zones
serve a compelling government interest in protecting voters, ballot secrecy, and overall
election integrity. The Court reasoned that voters approaching or standing in line
outside a polling place are particularly vulnerable to intimidation, coercion, bribery,
and fraud in that moment, and that elections themselves warranted heightened
protection because the stakes are so high: flawed elections are difficult and messy to
repeat; fraud, intimidation, bribery and coercion are hard to detect; and a flawed
election result can easily do significant damage faster than the government can fix it.”

Even given those reasons, the Court still questioned whether the law was narrowly
tailored, and only concluded so because it: had been based on the state legislature’s
careful assessment of electioneering-based threats to polling integrity, protected voters
from those identifiable electioneering threats and no more, did not extend too great a

6 For an excellent discussion of why funerals are different, see Phelps-Roper v. City of Manchester,
Mo., 697 F.3d 678 (8th Cir. 2012). In that case, which some buffer zone supporters mistakenly rely on,
the 8th Circuit described the government’s interest in establishing a temporary 100-foot zone around
funerals as “protecting the peace and privacy of funeral attendees for a short time and in a limited
space so that they may express the respect they seek to accord to the deceased person who was once
their own.” Id. at 693. But the Court refused to go any further, explaining the government had met
its burden in part “because it solely focused on the event of a funeral or burial ceremony. That
fact is critical.” Id. at 694 (emphasis added).

7 See Burson v. Freeman, 504 U.S. 191, 210 (1992).
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distance from polling places, and still allowed other types of electoral speech, like exit
polls and charitable solicitations, within the zone.8

D. Buffer Zones Established Under Similar Circumstances Have Been
Struck Down.

At least one federal appeals court has considered—and struck down—a court-ordered
buffer zone established in response to protests similar to those animating the current
proposals. In Gerber v. Herskovitz® protesters with signs reading “Stop funding Israel”,
“resist Jewish Power,” and “End the Palestinian Holocaust” had picketed worship
services outside a Michigan synagogue every Saturday for nearly three years. The
synagogue sued the city for not intervening, claiming:

(1) protesters were too close to the synagogue,

2) the synagogue was in a residential area,

3) worshippers were, in theory, a captive audience,

(4) the protests were too frequent and had been going on for too long, and
5) congregants’ children were exposed to the protesters’ signs.

However, none of those arguments was ultimately convincing. The Court noted that
the protesters’ activities and speech were quintessential political speech about
American-Israel relations in a common public forum—a city sidewalk—and were
protected by the First Amendment. The Court noted that proximity to a house of
worship did not matter;10 that the “captive audience” doctrine was intentionally
narrow and did not apply;!! and that neither the lengthy duration of the protests nor
the presence of children justified censorship.!2

Notably, the Court also expressed concern that the remedy the congregants wanted—
an injunction requiring a 1000-foot buffer zone during Saturday services and limiting
the number of protesters allowed inside—would violate the First Amendment if it were
based purely on worshippers’ reactions to perceived offensive speech,!3 and not on
some additional “impediment to their services or trespassing.”!4

8 Id. at 206-208.

914 F.4th 500, 509 (6th Cir. 2021).

10 Jbid, citing Survivors Network of Those Abused by Priests, Inc. v. Joyce, 779 F.3d 785, 793 (8th
Cir. 2015).

11 Gerber, 14 F.4th at 508 (explaining that “fact-driven claims of this ilk” “require a context-driven
examination of complex constitutional doctrine). That doctrine is not always intuitive, as shown by the
reality that the captive audience doctrine applies to civil regulation of protests outside homes and
abortion clinics but not court-ordered injunctions outside houses of worship.”

12 Jbid, citing Frisby v. Schultz, 487 U.S. 474, 485-87 (1988) (“The type of focused picketing [of a
home] prohibited by the Brookfield ordinance is fundamentally different from more generally directed
means of communication that may not be completely banned in residential areas.”).

13 McCullen, 573 U.S. at 481.

14 Gerber, 14 F.4th at 510.



II. The Bills Would Frustrate Marches and Moving Demonstrations.

Because the bills would prohibit any demonstration within 25 feet of the place of
worship or reproductive health care facility (whether that demonstration is moving or
stationary), it could significantly frustrate demonstrators’ and large organizations’
efforts to hold protests or marches where the concentration of religious or reproductive
facility buffer zones occupies much of the sidewalk. It could mean that people quickly
organizing to come together to protest something like a police killing would have to
avoid an invisible 25-foot barrier around every qualifying location in the area. It could
also mean that one group of demonstrators holding a prayer vigil could potentially
exclude other demonstrators from the area.

ITII. PPGG Part K’s “Annoy and Alarm” Intent Requirement Violates the First
Amendment.

Found in PPGG Part K, the text of the Governor’s buffer zone proposal differs slightly
from S.8599/A.9335, in that it prohibits only demonstrating done with the intent to
“alarm and annoy” worshippers. That distinction cannot save the proposal. The First
Amendment has long protected New Yorkers’ right to demonstrate—even if it’s
annoying; laws that restrict speech purely because it annoys or alarms are
unconstitutional. Indeed, the New York Court of Appeals has twice thrown out
criminal speech laws that incorporated an annoyance or alarm standard, noting in
both cases that “any proscription of pure speech must be sharply limited to words
which, by their utterance alone, inflict injury or tend naturally to evoke immediate
violence.”15 None of the public protest speech motivating this bill rises to that level.16

15 People v. Golb, 23 N.Y.3d 455 (2014) (finding part of New York’s aggravated harassment statute
criminalizing “communication” “in a manner likely to cause annoyance or alarm” unconstitutional),
citing People v. Dietze, 75 N.Y.2d 47, 50 (1989) (“Casual conversation may well be . . . intended to
‘annoy’. . . But unless [such] speech presents a clear and present danger of some serious substantive
evil, it may neither be forbidden nor penalized.”); see also U.S. v. Williams, 553 U. S. 285, 304 (2008)
(the government cannot “tie[l criminal culpability to whether a defendant’s conduct was ‘annoying’ or
‘indecent”); Vives v. City of New York, 305 F.Supp.2d 289 (S.D.N.Y. 2003) (First Amendment violated by
NY Penal Law that criminalized mailing certain materials with intent to “annoy” or “alarm”; qualified
immunity denied).

16 See Gerber, 14 F.4th at 509; see also, Snyder v. Phelps, 562 U.S. 443 (2011); Matal v. Tam, 582
U.S. 218 (2017) (“We have said time and again that ‘the public expression of ideas may not be prohibited
merely because the ideas are themselves offensive to some of their hearers.” (quoting Street v. New
York, 394 U. S. 576, 592 (1969)); see also U.S. v. Stevens, 559 U.S. 460, 470 (2010) (“The First
Amendment’s guarantee of free speech does not extend only to categories of speech that survive an ad
hoc balancing of relative social costs and benefits. The First Amendment itself reflects a judgment by
the American people that the benefits of its restrictions on the Government outweigh the costs.”); Texas
v. Johnson, 491 U. S. 397, 414 (1989) (“If there is a bedrock principle underlying the First Amendment,
it is that the government may not prohibit the expression of an idea simply because society finds the
idea itself offensive or disagreeable”); Hustler Magazine, Inc. v. Falwell, 485 U. S. 46, 5556 (1988);
Coates v. Cincinnati, 402 U.S. 611, 615 (1971); Bachellar v. Maryland, 397 U. S. 564, 567 (1970); Tinker
v. Des Moines Independent Community School Dist., 393 U. S. 503, 509—14 (1969); Cox v. Louisiana, 379
U.S. 536, 551 (1965); Terminiello v. Chicago, 337 U. S. 1, 4-5 (1949).
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Foreclosing public demonstrations near places of worship would bar a great deal of
political speech: speech about police violence, speech about abortion and reproductive
healthcare, criticism of the government, criticism of organized religion and its
scandals, and contentious speech about lethal conflicts between nations and cultures.
And it would do so in a city and state where churches and religious organizations are
immensely powerful speakers in their own right, during a greater National political
moment when censoring and punishing offensive political speech has become a
popular strategy among state and local governments. It is a dangerous, un-American,
undemocratic trend this Legislature should resist.



