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February 17, 2026

Centers for Medicare and Medicaid Services
U.S. Department of Health and Human Services
Attention: CMS-3481-P

P.O. Box 8016

Baltimore, MD 21244-8016

Re:  RIN 0938-AV87; CMS-3841-P
Medicare and Medicaid Programs; Hospital Conditions of Participation:
Limiting Participation Based on the Performance of Sex Trait Modification
Procedures on Children

Dear Secretary Kennedy and Administrator Oz:

The New York Civil Liberties Union (NYCLU) submits these comments in strong
opposition to The Proposed Rule by the Centers for Medicare & Medicaid Services
entitled Medicare and Medicaid Programs; Hospital Conditions of Participation:
Prohibiting Sex-Rejecting Procedures for Children, RIN 0938-AV87, CMS-3841-P.
The NYCLU advances civil rights and civil liberties so that all New Yorkers can live
with dignity, liberty, justice, and equality. Founded in 1951 as the state affiliate of
the national ACLU, we deploy an expert mix of litigation, policy advocacy, field
organizing, and strategic communications. Informed by the insights of our
communities and coalitions and powered by 90,000 member-donors, we work across
complex issues to create more justice and liberty for more people. The NYCLU fights
for LGBTQ New Yorkers by advancing access to health care, as well as protections
in the workplace, education, housing, and more. We fight the criminalization of
trans lives and abuse in prisons and jails. We advocate for state recognition of
LGBTQ identities and help New Yorkers know their rights.

The proposed rule would prohibit general hospitals that receive federal Medicare or
Medicaid funding from providing gender-affirming care for anyone under the age of
19.

We are aware that numerous other commenters, including the American Civil
Liberties Union (ACLU), have spoken to the legal infirmities of the Centers for
Medicare & Medicaid Services’ (CMS) proposal, as well as its reliance on inaccurate
and misleading information and assumptions! and the disturbing precedent this
rule sets for federal interference in the practice of medicine. We associate ourselves
with those comments. We write separately to discuss the proposed rule’s impact on
New York and New Yorkers.

1 See generally Joanne LaFleur, Gender-Affirming Medical Treatments for Pediatric Patients
with Gender Dysphoria, UNIVERSITY OF UTAH COLLEGE OF PHARMACY (Aug. 6, 2024).
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Background

Gender affirming care is health care. People seek it for all kinds of reasons, from
hair loss to a diagnosis of gender dysphoria. This care is necessary for people to live
in their bodies with dignity and health. When it comes to young people, every family
should have the freedom to love and support their child, transgender or not, and
that includes the ability to make private medical decisions with their doctors free
from political interference.

Gender-affirming care supports people to live as their authentic selves and can be
lifesaving. Study after study shows that transgender youth who are affirmed in their
gender do better in school, feel safer in their communities, establish healthy
relationships with their parents and peers, and are better equipped to plan for their
futures.? In contrast, denying this support increases their likelihood of dropping out
of school, increases their risk for substance use, worsens symptoms of depression
and anxiety, and gravely increases their risk for suicide.? Indeed, denying gender
affirming care, especially puberty suppression and hormone therapy — which is the
vast majority of care provided to young people? — is not a neutral act. Denial may
prolong gender dysphoria and contribute to a physical “appearance that could
provoke abuse and stigmatization.”?

For these reasons, gender-affirming care is endorsed for appropriate individuals,
including young people, by every major American medical and psychological
organization, including the American Medical Association,® the American

2 E.g. 2022 U.S. Trans Survey, U.S. TRANS SURVEY, https://ustranssurvey.org/ (last visited
Feb. 11, 2026).
3 Resolution: Removing Financial Barriers to Care for Transgender Patients, AMERICAN
MEDICAL ASSOCIATION, 2008, http:/www.imatyfa.org/assets/amal22.pdf; see Removing
Barriers to Care for Transgender Patients: AMA Resolution Supporting Health Insurance
Coverage for Treatment of GID, GLAD Answers for the LGBTQ Community, Jan. 2017,
https://www.glad.org/wp-content/uploads/2017/01/ama-resolution-fact-sheet.pdf. Nothing in
the AMA’s recent statements to the press change this position statement. See Theresa
Gaffney, Did the AMA change its position on surgery for minors?, STAT, Feb. 10, 2026,
https://www.statnews.com/2026/02/10/medical-societies-trans-care-minors-ama-asps/.
4 Landon D. Hughes, Brittany M. Charlton, and Isa Berzansky, Gender-affirming
Medications Among Transgender Adolescents in the U.S. (Research Letter), 2018-2022, JAMA
PEDIATRICS E1 (Jan. 6, 2025); Dannie Dai, Brittany M. Charlton & Elizabeth R. Boskey,
Prevalence of Gender-Affirming Surgical Procedures Among Minors and Adults in the US, 7
JAMA NETW. OPEN 2418814 (2024) (“. . . these findings suggest that concerns around high
rate of gender affirming surgery, specifically among TGD minors, may be unwarranted.”).
5 WORLD PROFESSIONAL ASSOCIATION FOR TRANSGENDER HEALTH, THE STANDARDS OF CARE
(7th ed. 2012).
6 Clarification of Evidence-Based Gender-Affirming Care H-185.927, AM. MED. ASSOC.:
POLICYFINDER (2024), https://policysearch.ama-
assn.org/policyfinder/detail/%22Clarification%200f%20Evidence-Based%20Gender-
Affirming%20Care%22?7uri=%2FAMADoc%2FHOD-185.927.xml.
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Psychiatric Association,” the American Psychological Association,® the American
Academy of Pediatrics,? the American Association of Clinical Endocrinology,!? the
Endocrine Society,!! the American College of Obstetricians and Gynecologists,!? and
the United States Professional Association for Transgender Health.!3

Impact on New Yorkers

The federal attacks on gender-affirming care have already had profound impact in
New York as a significant number of hospitals in New York State (and nationwide)
have voluntarily ceased to provide gender-affirming care. The federal attacks on this
tiny population of young people!* have sparked panic, grief, and fear in the LGBTQ
community. The NYCLU has seen a tremendous uptick in the number of intakes we
receive from transgender New Yorkers, and disturbingly, we are also hearing
anecdotally about an increase in suicides among transgender people in the U.S.15

The most common intake calls we field are from loving, supportive parents, who are
trying to figure out where they can access the health care their children rely upon to
thrive as their authentic selves. Those who have means openly ask whether they will
be forced to relocate abroad, and those who do not have means express rage and
devastation that the federal government appears wedded to policies evidently
designed solely to make their children suffer.

7 Position Statement on Gender-Affirming Care for Transgender Youth, APA OFFICIAL
ACTIONS, Dec. 2025, https://www.psychiatry.org/getattachment/8665a2f2-0b73-4477-8f60-
79015ba9f815/Position-Treatment-of-Transgender-Gender-Diverse-Youth.pdf.
8 AM. PSYCH. AsSOC., APA POLICY STATEMENT ON AFFIRMING EVIDENCE-BASED INCLUSIVE
CARE FOR TRANSGENDER, GENDER DIVERSE, AND NONBINARY INDIVIDUALS, ADDRESSING
MISINFORMATION, AND THE ROLE OF PSYCHOLOGICAL PRACTICE AND SCIENCE (2024),
https://www.apa.org/about/policy/transgender-nonbinary-inclusive-care.pdf.
9 Jason Rafferty, Ensuring Comprehensive Care and Support for Transgender and Gender-
Diverse Children and Adolescents, 142 PEDIATRICS 20182162 (2018).
10 AACE Position Statement: Transgender and Gender Diverse Patients and the Endocrine
Community, AM. ASSOC. CLINICAL ENDOCRINOLOGY (March 7, 2022),
https://pro.aace.com/recent-news-and-updates/aace-position-statement-transgender-and-
gender-diverse-patients.
11 Transgender Health Position Statement, ENDOCRINE SOC’Y & PEDIATRIC ENDOCRINE SOC’Y
(2020), https://www.endocrine.org/-/media/endocrine/files/advocacy/position-
statement/position_statement_transgender_health_pes.pdf
12 Am. Coll. Obstetrics & Gynecologists, ACOG Committee Opinion: Health Care for
Transgender and Gender Diverse Individuals, 137 OBSTETRICS & GYNOCOLOGY e75 (2021)
13 USPATH Position Statement on Legislative and Executive Actions Regarding the Medical
Care of Transgender Youth, USPATH, April 22, 2022, https://wpath.org/wp-
content/uploads/2024/11/With-Date-Position-Statement-Anti-Trans-Leg-USPATH-Apr-22-
2022.pdf.
14 See generally How Many Adults and Youth Identify as Transgender in the United States?,
UCLA SCHOOL OF LAW WILLIAMS INSTITUTE, Aug. 2025,
https://williamsinstitute.law.ucla.edu/publications/trans-adults-united-states/.
15 F.g. Greta Stuckey and Mark Weiner, VA patient died by suicide at top of hospital’s garage
in Syracuse, SYRACUSE.COM, Jan. 31, 2025, https://www.syracuse.com/news/2025/01/va-
patient-died-by-suicide-at-top-of-hospitals-garage-in-syracuse.html.
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We risk not only the outmigration of families with trans young people. Health care
providers too talk of fleeing. For example, a transgender doctor who hails from a
state that has banned gender-affirming care moved to New York and set up a family
practice in a medically underserved area of the State. When the Trump
administration first issued Executive Orders targeting gender-affirming care,'® he
sought and obtained his Canadian medical license. He does not want to have to use
it.

Forcing families to choose between their homes and communities and supporting
their children’s wellbeing is cruel, and it will result in families leaving the country,
depriving our communities of their skills and contributions, perhaps most
dramatically when it results in health care providers in underserved areas departing
for friendlier climes.

In addition, perversely, the threat that it will no longer be possible to obtain gender-
affirming care for young people in U.S. hospitals is forcing some families to make
decisions about surgeries for their young people earlier than they otherwise would
have. We have heard from parents who would have preferred to hold off on surgical
interventions for their trans young people for a few more years but feel forced to
seek that care now, because they simply do not know whether it will continue to be
available in the United States.

Impact on New York Health Care Providers

New York law prohibits discrimination in health care settings based on gender
identity and expression.l” The proposed rule requires general hospitals, as a
condition of participating in the federal Medicaid and Medicare program, to deny
gender-affirming care to transgender young people while it permits this care to be
delivered to intersex young people (often without their knowledge or assent!®) and
cisgender young people who may require it to treat precocious puberty or late onset
of puberty, among other conditions. This is discrimination based on gender-identity
in New York. As our Attorney General has explained, “Electing to refuse services to
a class of individuals based on their protected status, such as withholding the

16 Exc. Order No. 14187, 90 Fed. Reg. 8771 — 73 (Feb. 3, 2025); Exc. Order No. 14168, 90 Fed.
Reg. 8615 — 18 (Jan. 30, 2025).
17 See, e.g., N.Y. Exec. Law § 296(2); N.Y. Civ. Rights Law § 40-c; ¢f. N.Y. CONST. art. 1, § 11;
see also Letter from Letitia James, New York State Attorney General, to Colleague (Feb. 3,
2025) (https://ag.ny.gov/sites/default/files/letters/ag-james-to-hc-providers-re-tro-letter-
2025.pdf); Letter from Mark Hennessey, Director, Center for Healthcare Provider Services
and Oversight, New York State Department of Health, to Chief Executive Officers and
Administrators (Feb. 18, 2025)
(https://www.health.ny.gov/professionals/hospital_administrator/letters/2025/docs/dal_25-
02.pdf).
18 See generally “1 WANT TO BE LIKE NATURE MADE ME”: MEDICALLY UNNECESSARY
SURGERIES ON INTERSEX CHILDREN IN THE US, HUMAN RIGHTS WATCH & INTERACT (2017).
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availability of services from transgender individuals based on their gender identity
or their diagnosis of gender dysphoria, while offering such services to cisgender
individuals, is discrimination under New York law.”19

And yet, virtually no hospital can survive financially without federal Medicare?’ and
Medicaid?! dollars. This will put New York hospitals in the untenable position of
either pursuing financial solvency and violating New York’s anti-discrimination
laws, risking litigation, or following New York law and risking bankruptcy that
would undermine access to care for all of their patients.

The proposed rule also puts individual gender-affirming care providers who practice
in general hospitals in impossible positions: once a provider-patient relationship has
been established, providers owe their patients a continued duty of care.?? A provider
who precipitously cuts a patient off from gender-affirming care as a result of hospital
policies imposed in response to this rule could be expose themself to liability for
medical malpractice in New York State. Some health care providers will find
alternate practice settings where they can continue to care for their patients. Others
will be put in the untenable position of abandoning their patients, violating medical
ethics — and often their own consciences — and risking legal liability.

Conclusion
Because this proposed rule will gravely harm New York families, health care
providers, and communities, the NYCLU urges CMS to withdraw the rule in its

entirety.

Sincerely,

Allie Bohm
Senior Policy Counsel

19 Letter from Letitia James, New York State Attorney General, to Colleague (Feb. 3, 2025)
(https://ag.ny.gov/sites/default/files/letters/ag-james-to-hc-providers-re-tro-letter-2025.pdf).
20 See Do All Hospitals Accept Medicare? (And How to Check Yours), UNITED MEDICARE
ADVISORS, https://unitedmedicareadvisors.com/blog/medicare/do-all-hospitals-accept-
medicare/ (last visited Feb. 11, 2026).
21 Scott Hulver, Zachary Levinson, Alice Burns, Elizabeth Hinton, Tricia Neuman, & Robin
Rudowitz, 5 Key Facts about Medicaid and Hospitals, KFF, Mar. 5, 2025,
https://www.kff.org/medicaid/5-key-facts-about-medicaid-and-hospitals/.
22 McNulty v. City of New York, 100 N.Y.2d, 227, 232 (2003).
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