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March 3, 2026 
 

Via Mail and Electronic Mail 
James V. McDonald, MD, MPH (James.McDonald@healthh.ny.gov) 
Commissioner 

 
Kathy S. Marks, JD (Kathy.Marks@health.ny.gov) 
General Counsel 

 
Valerie Deetz, RN, NHA (Valerie.Deetz@healthy.ny.gov) 
Deputy Director, Office of Aging and Long Term Care 

 
Marci McCall (NYSCivilRights@health.ny.gov) 
Nondiscrimination Coordinator 

 
New York State Department of Health 
Corning Tower 
Empire State Plaza, 
Albany, NY 12237 

 
 

Re: Widespread Discrimination in New York State Nursing Homes Against 
Justice Involved Individuals 

 

Dear Commissioner McDonald, Ms. Marks, Deputy Director Deetz and Ms. McCall, 
 

We are attorneys with the New York Civil Liberties Union (“NYCLU”) and the Parole 
Preparation Project (“PPP). We regularly work with and have represented incarcerated individuals 
with serious disabilities who have been granted parole by the Department of Corrections and 
Community Supervision (“DOCCS”) but have been kept in prison beyond their scheduled release 
dates. They remain incarcerated because DOCCS maintains that they can only be released to 
qualified nursing homes that can care for their serious disabilities. However, DOCCS cannot make 
these placements because New York’s nursing homes are engaging in widespread discrimination 
against people with criminal legal system involvement. Many nursing homes in the state have 
blanket policies denying admission to people based on conviction history. Black and Latino 
individuals are disparately impacted when nursing home admissions decisions are conditioned on 
such status because of well-known racial disparities in policing and mass incarceration. Thus, 
admissions decisions based on involvement with the criminal legal system constitute race 
discrimination in violation of federal and state law. As a result of this discrimination, aging 
incarcerated individuals and incarcerated individuals with disabilities risk dying in prison before 
they get the chance to be released. 
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Given that nursing homes are regulated by the New York State Department of Health 
(“NYSDOH”), we write to bring this problem to your attention. To the extent your agency is 
already working on addressing it, we would be eager to meet and hear about those efforts; if not, 
we would like to meet to discuss ways that your agency could utilize its regulatory authority to 
end this discriminatory practice. 

 
A. Black and Latino New Yorkers Are Disproportionately Arrested and Convicted for 

Felony Offenses 
 

For decades, Black and Latino New Yorkers have been targeted by law enforcement and 
disproportionately convicted of felony offenses. For example, between 1980 and 2019, nearly half 
of all people with felony convictions in New York City were Black, even though Black people 
only comprise 22 percent of the city’s population. In 2019, the conviction rate for Latino people 
in New York City was 3.5 times higher than for white people. Across the state, Latino New Yorkers 
are 2.4 times more likely to receive a felony conviction than white New Yorkers. The impact is 
stark. As a result, as of November 2025, 73 percent of the state’s prison population was either 
Black or Latino.1 

 
These disparities are the product of racialized enforcement tactics by law enforcement, 

disparate treatment exercised through prosecutorial discretion, and the multi-decade 
implementation of policies that over-criminalize communities of color. The result is that Black and 
Latino New Yorkers are now substantially more likely to have a felony records and criminal legal 
system involvement than white New Yorkers. 

 
B. Nursing Homes Are Prohibited by Law from Considering Felony Status in 

Admissions Decisions 
 

Nursing homes are subject to state and federal antidiscrimination laws. Under the Fair 
Housing Act (“FHA”), housing providers cannot deny a person housing because of their race.2 

This includes conditioning access to housing based on factors that disparately impact certain racial 
groups. As discussed above, across New York, Black and Latino people are disproportionately 
criminalized, prosecuted, and incarcerated by the criminal legal system. For this reason, the United 
States Department of Housing and Urban Development, as well as numerous federal courts, have 
concluded that blanket bans on people with past convictions likely violate the FHA by imposing a 
disparate impact on Black and Latino people attempting to obtain housing.3 Courts interpreting 

 
 

1 N.Y. DEPT. OF CORRECTIONS & COMM. SUPERVISION, INCARCERATED PEOPLE REPORT, Tbl. 1: Housing Facility by 
Ethnic Status, https://doccs.ny.gov/system/files/documents/2025/11/2025.11.01-uc-profile.pdf 
2 42 U.S.C. § 3604(a). 
3 U.S. Dep’t of Hous. and Urban Dev., Office of General Counsel Guidance on Application of Fair Housing Act 
Standards to the Use of Criminal Records by Providers of Housing and Real-Estate-Related Transactions, at 10 (Apr. 
4, 2016). See also, Lyman v. Montclair at Partridge Creek, LLC, 2023 WL 6096678 (E.D. Mich. 2023) (finding 
blanket bans violated the FHA); Sams v. Ga West Gate, LLC, 2017 WL 436281, at *5 (S.D. Ga. 2017) (same); 
Alexander v. Edgewood Mgmt. Corp., 2016 WL 5957673, at *2-3 (D.D.C. 2016) (same); Louisiana Fair Hous. Action 
Ctr. v. Azalea Garden Props., LLC, 2022 WL 1262642, at *1 (E.D. La. 2022), amended on reconsideration in part, 
2022 WL 2165415 (E.D. La. 2022) (same). 

https://doccs.ny.gov/system/files/documents/2025/11/2025.11.01-uc-profile.pdf
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the New York State Human Rights Law (“NYSHRL”) have understood the protections of the 
NYSHRL to be at least as protective as the FHA,4 meaning that blanket bans on access to housing 
based on conviction history violate state law as well. 

 
Accordingly, discriminatory admission policies by nursing homes based on criminal legal 

system involvement are against NYSDOH’s own regulatory guidelines instructing nursing homes 
to implement policies that comply with state and federal law. Compliance is vital not only for 
nursing homes to avoid potential liability, but also to help mitigate the compound harms Black and 
Latino individuals face in accessing housing. 

 
NYCLU and PPP are experienced litigators in this space. We previously litigated People 

ex rel Rayner v. Martuscello,5 where the factual record revealed that over 115 nursing homes in 
New York refused to accept our client due to his conviction history and status as an incarcerated 
individual and another 285 did not reply to his application. Attached and linked is a spreadsheet 
filed in that case listing all of the nursing homes that denied our former client.6 Additionally, in 
another case, we recently reached a settlement with a nursing home after we alleged that a different 
client was discriminated against by that facility based on his felony status. Once again, in that 
situation, a DOCCS official reached out to hundreds of nursing homes and was told by many that 
they would not accept someone who had a felony conviction or was previously incarcerated. 

 
C. NYSDOH Can Help End This Discriminatory Practice and Secure Housing for 

Vulnerable New Yorkers Impacted by the Criminal Legal System 
 

As a state agency with extensive reach to all 600 nursing homes across the state, you are 
perfectly positioned to remind nursing homes of their obligations to operate free from 
discrimination, including discrimination against people with felony convictions and criminal 
justice involvement. Your agency has successfully employed this advocacy approach in outlining 
guidance condemning discrimination against transgender New Yorkers.7 Here, in the face of 
similar – but even more widespread – discriminatory harms, NYSDOH could release similar 
guidance, reminding nursing homes of their antidiscrimination obligations. 

 
We request a meeting to discuss the issues addressed in this letter. Please let us know your 

availability to have a conversation about avenues for mitigating discrimination in New York 
nursing homes’ admissions processes. We hope to connect with your team soon. 

 
 
 
 
 

4 See Jackson v. Tryon Park Apts., Inc., 2019 WL 331635, at *5 (W.D.N.Y. 2019) (collecting cases in the Southern 
and Eastern Districts of New York in which courts applied the same standard under the FHA and the NYSHRL when 
considering housing discrimination claims). 
5 See People ex rel. Rayner v. Martuscello, 228 N.Y.S.3d 401 (2025). 
6 The use of I/I in the spreadsheet indicates “incarcerated individual”. 
7 Johan Sheridan, DOH to providers: Continue Transgender Care Despite Federal Legal Battle, NEWS 10 (Feb. 20, 
2025), 

https://www.news10.com/news/ny-news/doh-to-providers-continue-transgender-care-despite-federal-legal-battle/ 

https://iapps.courts.state.ny.us/nyscef/ViewDocument?docIndex=GvNGcHARoE0zT4gFruIV2g%3D%3D
https://www.news10.com/news/ny-news/doh-to-providers-continue-transgender-care-despite-federal-legal-battle/
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Sincerely, 
 
 
 

        
                                          ____________________________ 

Daniel Lambright  
Malik Sammons 
M. Porter 
New York Civil Liberties Union 
125 Broad St. 19th Fl. 
New York, NY 10004 
dlambright@nyclu.org 
msammons@nylcu.org 
mporter@nyclu.org 

Martha Rayner 
Gina Papera-Ewing  
Parole Preparation Project 
135 West 20th Street, Suite 302 New York, 
NY 10011 
gpaperaewing@paroleprepny.org 
mrayner@paroleprepny.org 
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